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VI 

59 : the first does not argue in favour ofanintrbi- 
duction of a hcyij of new laws^ but only suggests 
the mode of introducing a new enactment in an 
individual instance ; the mode suggested is»> thaiO 
of abrogating the old statutes on the subject : thid 
is the present practice ; thus the new Bankrufrtr 
Law abrogates, at leasts twenty statutes on* the 
same subject. In the next aphorism he alhidle9 
to the custom of the Athenians revising thmr 
laws periodically, which mode^ he suggests, 
should be followed generally ; and in the fcdlow- 
ing aphorism (56) he says, that where ccmtradio- 
tory provisions in several laws on the same sub« 
ject cannot be reconciled, a new law MhouM be 
made.' The two succeeding aphorisms direct 
that no reverence be shown to obsqlete laws'; 
and in- the following (69 ) he extols the under- 
taking of those who would revise the laws ; but 
in the remainder of the diapta! he propostes Idvk 
mode of carrying this into execution, begizmimg 
by laying down the following podtits (Aph, 60): — 
1 . Omit all obsolete laws ; 2. Receive the ncwDSt 
approved, where there are contradictcM'ies, and 
abolish the others ; &i Expunge laws of the same 
purport, and retain only one ; 4, Throw oufcB«(zii 
laws as determine nothing ; 5. And lastly, con- - 
tract and abridge ' those which are too prohic. 
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The subject IS then pursued in detail ; but suffi- 
Qii&n( has /been extracted td show that a digest 
of. the (existing law was the object held in-view 
bgs^lte- great rauthorily, — one which he^ with many 
bitrned coitxtaiiiporaries^ is said tp have pursued 
terta ceEtelin extent, thomgh the wqrk was discon- Noy'sMax. 

9th Edition, 

tmned. from various casualties. > The , above Prefece. 

poKPits induqed the writer to conduder tk^ ^^ 

author ef the Code hj^d been led b^ tpo great 

arjlove of his system tQ turn hi^ back upon 

the plan which appears the more obvipus one, 

and which is supported by.authority. Ii^ee^ 

the idea held out in the ^' preliminary ^mctr 

ments" of the . proposed ^ cod^i— .that " all : the Art. e. 

law& now in fiprce respeoting real property jslsJiU 

ceafie," appeared contradictory ::ti> ^U preoodwts 

of legislation. Mr. Butler observer, '' If, is j^ot tp co. ut. 191 a. 

/., f 1 • 1 note, § III. 3. 

be supposed that, the codes of law of whicAw^ 
have be^i speaking lentirely abrogated tb^ usages 
orciastoms. of the countries in which.' they ,w«P 
promulgated. In all oountaries • governed by tl|e 
ftncient codesv there existed, at the nme. time, a 
written body of 1 law sanctioned by pubUc autho- 
rity, and usages or customs admitted to be of 
public authority, by which those cases WQre go- 
yeraed' for which . the wiitten body of law con- 
tained no. provision^" LordiBj^con^ ,also,. in the 
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above-maitioiied chapter, Aph. 61 » 

the 8^»raite preservatkn of the oomnioD lawyer 

cusbxiis^ by those tevisiiig the ivfaole. 

sm^'uUtr The CiodesNapdeoD^ it is true, have proceeded 
upon a difBst&A plan ; but this, as has beoi ob- 

co. Lh. 191 a. served, was a omsequ^iee of the subyersioii of 

note, f III. 8. 

the pcditical estaUishments of the kingdom. 
With regaid to these Ciodes, Mr. Butler observes, 
ihat the Code chile '^ possesses gteatnk&nt,^ but 
Aat *' whatever is good ia any of than is ren- 
dered ahnost entirdy useless by the last (Code 
de Procedure), whidi has completely confounded 
and paralysed all the judicature of the country.'' 
It appears, then, that, considered abstractedly, 
the Code ckUe is good, but that it will not work in 
court, the process there being an essential part 
of the law. It is evident that a more oxnpre- 
h^isive plan must be pursued than merely consi- 
dering the law abstractedly fmai the customs of 
theland^ and the form <tfadmuustration of justice 
in the courts. Supposing, then^ the Code doUe, 
(NToposed in the present instance, to be good in 
theory, there will still arise the questicm,— * 
whether its provisions can be carried throu^ 
into practice ; there may also be cases where 
the method of procedure in the courts aflfotds 
more expeditious methods of carrying the olqects 
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writ of gecm^^^)am ^sm^tcfooA eoHvemeht fik 
kfeffttodr i2Bi:.in3<saioes t)Oi: ^cotltemplii^ted tn its ' 
iibtimtion^i It alior^pp^rs^ in the 4!^sei^ offing 
imcir(ceco7€des, that a form of pi^eesis in court 
iiaei beeA farou^ to effect that whidi, in conse- 
<]pmioe^ l^aiiooiis i^bst^es, could not be o^taindd 
by-dimotBimctznei^, ^iz. the opening df estates 
wak fThe laW thti» iMc^m^ a d€«d fe^ttef, if9i 
oko bjE^ aflS^ctixally 'opposed by a forM ofprooesiK 
IiDleiwit ; aiid e^^emence lalaiie could teash hdiff 
muny eoadzneiits^ ^ood iq theoi^, would itistkl^ 
tf in. their exiirtence wben brought into^ contact 
SBidivGtfaesr.brancbea of die^ law> to whiei) no rdfer^ 
ADDf bad iieen mad^ in the creation of Itie ibrmi^. 
-oit afao iqppeaced to ih^- writer ^at improve^ 
Hiento in the law wene, from time to time, pro- 
^sed and brought under cc^sideration. So k^ 
m the 14tj) of the last month, a notic^^ of a biS 
&r amending liie laws <£ fine® : and rgcOvcdes, 
9nd on the 9th; Mi:» Kennedy's notioe for'amefid^ 
ing tbe Inm offentail, were aereraily pidtilisbed ii^ 
the reports of the prot^edtogs ^f the VLo^Aei <^ 
Comknon^. 
Thi»: bmsx^ of tbe professien U> wl^eb the sugden's ut- 

ter^ and Co- 

Visiter ibW ;attac4lfidi lUOttlf. iMU^«ll&9^ sentry's Con. 

veyaneing^. 



strictures on many reoent occasions ; but it did 
not appear to him that an appeal to the ^' ho* 
nour of the conveyancer*' was so urgently called 
for as it has been made. The length of deeds 
is not unfrequently attributable to the anxiety 
of the parties for introducing express stipula^ 
tions. In cases of leases, especially, parties 
will not be satisfied with rights being inci- 
dent by common law, but they will entrench 
themselves within express covenants : it is not 
sufficient that their intention is generally giv^a^ 
but they must needs have the several minu* 
tiffi detailed which are to be attended to in the 
culture of the soil,- though no points are more 
clearly defined in the ancient law than the duties 
of tenants in such cases. It may be from an 
anxiety of landlords to set forth the law to their 
tenants that these voluminous leases are in* 
Coventry's dulgcd iu, lu a rcccut work, having for its 

Convey- - , , 

ancing. objoct the curtaiUug of conveyances, it is sur- 
prising to observe how very little progress is 
made to that end : the curtailments resolve them^ 
selves into the correction of sentences and ex* 
pressions of the most ancient date, and do not 
introduce substitutions for modern provisions in 
the deed ; so that the present race, at least, are 
not to be under the stigma of having added to the 
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l^igth of the deed. The ancient verbiage in 
deeds may be subject to objection ; but it were 
bad economy if it shall be found, on adopting the 
lopped sentences recommended, we shall have 
led, in any case, iiito misapprehension of the 
intention*. In regard to the length of deeds, it 
may be noticed, in conclusion, that the " common 
forms" and ** customary covenants" have been 
embodied in the CcxJe in the shape of enactments, 
as before stated, aflfording an acknowledgment, in 
this instance, of the wisdom of the provisions 
in the conveyance. 

It will appear like recrimination to say that 
other branches of the law call more earnestly for 
amendment than those of real property ; of which 
a recent example was afforded in the proceed- 
ings against Gibbon Wakefield, the conviction of Moming 

, Chronicle, 

the criminal having been acknowledged, m the June 9,1827 
House of Commons, to have been brought about 
at an expense of not less than 10,000/. 
This opinion with regard to the superior neces- 

♦ The subject of lengthened recitals is alluded to in the 
work in question ; but their introduction is by no means a 
common practice, except in cases where they tend to show 
the title intended to be covenanted for in the body of the 
deed, or the nature of the transaction in reference to' some 
other deed connected with it ; or otherwise where the trans- 
action involves complicated interests, a developement of which 
is necessary to the understanding of the whole, but which 
would introduce confusion if inserted in the operative part of 
the conveyance. 
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de Au^*^^'' * sity of reform in the criminal law is likewise 
r!^s*."§'5s.^* ^' strengthened by the highest legal authority. 

In conclusion, if the niceties of disftinction aris- 
ing out of existing rules are to form subject of 
complaint, this is itself an argument for opposing 
innovation, seeing that new laws will be liable to 
introduce new distinctions ; and thus, after ages 
of painful experience, posterity will have to bring 
the same accusations against lawgivers of to-day, 
as we are now bringing against our ancestors*. 

* The writer cannot refrain from adding liere an opi- 
nion of Sir Matthew Hale, on the present subject ; it is in 
his preface to RoUe's Abridgment, and extracted in the 
CoUectanea Juridica, vol. i. p. 267 :— 

" The common laws of England are settled and known. 
Every entire new model of laws labours under two great 
difficulties and inconveniences, viz. — First, .that though 
they seem specious in the theory, yet when they come to 
be put in practice they are found extremely defective ; 
either too strait or too loose, or too narrow or too wide ; 
and new Qpcurrem;^, that neither were nor well could 
be at first in prospect, disd'over themselves, that either 
disjoint or disorder the fabric ; and therefore such new 
model? coutinually stand in need pf miauy supplies, and 
abatements, and alterationsV to accommodate them to com- 
mon use and convenience, whereby, in a little time, the ori^ 
ginal is either wholly laid aside, or in a great measure Jost 
in its amendments, and become the least part of the law. 
Again, were such new entire models never so good, yet it is 
a loQ^ time before they come to be well known or under- 
stood, even to those whose business it must be to advise a 
judge according to them ; so that even a more imperfect 
body of laws, well known at least to those that are to advise 
or judge, is toore of use and convenience to the good of sa** 
cijB^y tban a more perfect or complete body of laws newly 
settled, and therefpare to be newly learned/' 

London, July 16, 1827. 



• ERRATA. 

PA&X LIVE 

6 -^ 15, eitermantf, insert proposed rules. 

9 — 12, for was, read were. 
12 — 7, for subsisted, read existed* 
19 — 4, for descent, r^dd ascent* 
25 — 3, for /adsse, reodfecisse* 
27 — 26, for heirs, read " heirs."" 
27 — 30, for a King, read the King. 

32 — 23, for notoriety, read notice. 

33 — 20, after Aa«, insert also. 
46 — 28, for was, read mw«, 
70 — 21, dele there. 

75 — 7, for rest, read f?«^. 
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OBSERVATIONS, 



The author of the "Code," in an early part of his 

Page Si 

treatise, observes, in regard to laws of real pro- 
perty, that they should be " free from technical . 
distinctions, whether of tenure of nominal owner- 
ship or of jurisdiction ; that possession be kept 
distinct, unaflFected by interfering rights of third 
persons ; that the rules of succession, whether 
primogeniture or equal partibility prevail, be 
simple and uniform ; that the power of alienation 
be unrestrained, and its mode bear immediately 
on the object; that the rights of creditors be ample 
and prompt ; that the periods of prescription or 
bar by adverse possession be clear, and of limited 
extent ; above all, that, instead of vainly seeking 
by equitable interference to adapt the crude and 
scanty institutions of early ages to the complicated 
relations of cultivated society, one uniform system 
of laws regulate the whole," &c. In" pursuance 
of the opinion expressed in the concluding re- 
mark, the outline of a code of new laws of real 
property is afterwards submitted. Such a mea- 
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sure, it must be allowed, would be unexceptiqn- 
able^ did the proposed enactments contain thej 
above requisites in a very superior degree to, 
those for which they are to be substituted. Expe- 
rience alone can show how far a new code would , 
not require, from time to time, '^an equitable, 
interference," to mould its provisions to practice ;, , 
and by the same test we may now judge whether , 
we are actually without efficient remedies for the , 
attainment of rights essential to the nature of.^ 
property. The remedy may have been borrowed 
from an antiquated system ; but if, in its applica^ 
tion to existing cases, it be found convenient, we 
may be allowed to retain it although various sub- 
stitutes be pointed out. The objection that we ^ 

Page 31. bow '* to precedent and practice" will vanish if 
the precedent be unimpeachable, and the practice 
uniform and direct. 

It would follow, however, that the whole sys- 
tern of our existing laws of real property are 
unworthy of our regard, were the strictures on 
their general properties founded less on theory 
than on actual experiment. It will be, therefore^ 
a necessary object to endeavour to remove any 
impression against the essential and distinctivQ 
character of these laws. 

Pajes 6 and It is first obscrvcd, that land is a " commercial 
property," and then the laws of that species of 
property which has been considered strictjy com- . 
mercial (viz. personal property) are held up as; 
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examples to be followed in regard to the former. 
But personal property appears to have been con- 
sidered inferior to a property in the soil from the 
earliest times. The laws of the " Twelve Tables'* at oiodorus si- 
Rorae marked the distinction ; and this must have co "Litt!8^25a" 
been universally the case, since the produce of 
the soil is not only the earliest source of wealth in 
a state, but, as it supplies both the support of the 
labourer and the material of his labour, it natu- 
rally affords the criterion of prices of all other 
commodities, (the discussion of the Agrarian laws 
of Rome and the Corn taws of to-day show the 
extensive interests affected by any alteration iri 
this criterion,) The different proportions of taxes 
paid by the individuals of the state arise from the 
quantity of the staple produce of the soil con- 
sumed in the subsistence of their respective fami- 
lies, and in that of the members of the commu- 
nity whose labour conduces to the support of the 
respective establishments : thus, in effect, the con- 
sumption of that produce is the main source of 
the state's revenue, and any tax upon it acts as a 
poll-tax upon each individual of the community*. 
Personal property, on the contrary, is of a fluctu- 

* Mr. Humphreys (p. 202) ranks the national debt among 
personal property, and shows that the interest upon it ex- 
ceeds the rental of England and Wales. On the other hand, 
it may be said, that the capital yearly employed in mines, 
canals, shipping, machinery, docks, and the like, ought to 
be considered as part of the national rental, inasmuch as 
the wages of the labouring classes are wholly expended 
upon their subsistence supplied from the produce of the soil. 
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ating nature, and cannot be depended on di a 
source of national revenue. Depending upon' 
many concurring circumstances, it may be ovefT 
thrown at one time by the sudden marda of specu?^ 
lative credulity ; at another, by as suddena revuto 
sion, in the nature of a panic upon public ctKlft* 
dence. It may be from some of these reasooJE^ 
that personal property is subject to regulationd 
of a very different kind from those of landeii 
property. These regulations, however, approxiJ 
mate each other in many principal points ; the 
necessity of a purchase being made in open mair^ 
See Littleton, kot appUostoboth, (though exceptions are allowed 
cenera. ^" in favcMir of trausfcrs of less notoriety betweetl 
members of the same family,) and the connexidil 
might be traced to a great extent : nor is it appa^ 
rent that, where the laws of personal property 
have lost traces of the ancient customs and 
statutes of the realm, they have thereby uiii-* 

versally gained either in clearness or justice*. * 

• 

* The new Bankrupt Law does not appear to contain 
any adequate and direct enactment against the concealment 
of a debt by a debtor to the bankrupt ; though against th^ 
bankrupt himself it proceeds in certain cases so far as trans- 
portation for life (omitting the capital punishment to which 
he was rendered liable by former laws). The estate is burr 
dened by the expense of a commission, and the commis- 
sioners are invested with a high judicial authority, wbieh 
they must feel repugnance at exercising in its full extent* 
and which may insensibly lead the way to very unconstitu- 
tional delegation of discretionary' power. The Stamp Ac* 
may be said to have superseded the feudal rules of fines and 
**. reliefs" on alienation ; the abuses to which it has led might 
make us even desire the restoration of the old customB in 
its place. 
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ii But there are reasons why land should con- 
toatfe ta constitute a distinct species of property. 
Tb^re are many interests in landed property 
wbioh require peculiar protection*: infants and 
married women have such interests, and their 
estates are accordingly subject to various restric- 
tions. The same policy which dictated the usury 
bws had previously determined that fathers 
ibould be allowed to tie up their estates after 
their death, during the nonage of their children^ 
or while the rights of third parties were intro- 
duced by marriage. Hence the law of entail 
(which was aptly designated the " family law*') ; 
hence the ^* jus mariti," and the restricted estate 
fif *• curtesy," and "tail after possibility;" these 
Md many other restrictions arose from the policy 
qi enabling parents to protect their property after 
jft^ir death from the practices of strangers, and 
of extending their guardianship to their children, 
by combining with their inheritance a peculiar 
portion of the law of the land. At the same 
time, should a landholder choose to assume the 
diaracter of a trader, he immediately drowns his 
peculiar rights in those of the new class he enters 
into, his property loses its nature, and is consi- 
dered, as to the rights of creditors, personalty. 
It may be observed, on the other hand, that the 
.eapital of a commercial man is seldom sunk in 
land ; though it does not necessarily follow that 

> * in personaMi/f trusts are resorted to for the protection of 
these interests. 
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land might not be, if he wished it, as convertible 
a commodity as many others he trades in : but it 
would seem that the very spirit of merchandise 
is at variance with an extensive property in the 
soil ; at all events, there may be occasions when 
a spirit of traffic in its produce may be pushed 
to an extent prejudicial to the community*. 

Some apology is due for dwelling so long on 
the preceding distinction, A few other points of 
general tendency remain before the subject is 
entered into in detail. It may be remarked that 
many rules of law which at first sight appear 
objectionable, will, when considered in reference 
to others, exemplify a general rule of great sim- 
plicity and utility, whereas many which may 
strike an observer as being peculiarly adapted to 
certain circumstances, will be found to introduce 
exceptions and complexity into a system, while 
the cases that called for their enactment were of 
minor importance. The " Tenures*' of Littleton 
branch out into great variety, but they s^ve 
chiefly to show the application of a few simple 
S47 b. principles to various combinations of their ob- 

jects, Mr. Butler, in his annotations on Coke on 
Littleton, introduces an observation of Justice 
Blackstone on one of the principles of our ancient 

* Perhaps an " exchange" was the only instance of a con- 
veyance of landed property approximating to commercial 
dealings ; and, in that instance, the general warranty and 
immediate re-entry on his former land, upon eviction of 
either party, seem to participate in the nature of commercial 
law. 



]aw J — '^ The ddctrihe of Remitter might seem 

I superfluous to an hasty observer, who, perhaps^ 

plight imagine, that since the tenant hath now 

.both the right and also the ])OSsession, it little 

rrsjbgnifies by what means such possession shall 

ibeisaid to be gained. But -the wisdom of our 

ancient law determined nothing in vain. As the 

:,tenant*s possessicxi was gained by a defective 

:, titles it was liable to be overturned in a writ of 

; entry, &c. Without the remitter he would have 

. ,had JUS et seisnam separate^ a good right but a 

• bad possessicm : now, by the remitter^ he hath the 

aiost perfect of ail titles, juris et seisnm conjunc- 

tionem." Indeed, it is not unfrequent, when it is 

; imagined a new enactment is produced, that it is 

^und to be one borrowed from ancient times. 

Thus the summary remedy for rent inarrear given 

by 4 George II. c. 28. and extended by more 

recent statutes, being the process by ejectment, Co. Lit. ms a. 

existed in a custom of highest antiquity in our note. 

common law, entitled " Gavelet.'' 

The legislature has been always backward in 
infringing upon the common law of the land: 
thus, by the canon law, a bastard was legitimatized Co. Lit 145 a. 
by the after-marriage of the parents : this was 
attempted to be introduced as the law of the 
land, but has always been opposed on the above 
feeling. It has always proceeded with caution in 
abolishing existmg laws, and on introducing a 
remedy, though loudly called for, deferred the 
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n^w enacUnent umiMt b9d lueen €uffici«Mtl7^>db^ 

gested and compared . with the objecta in vidwto 

The measure for the abolition of teoureB w^j 

Co. Lit. 191. first takea into deliberation in the 18th Jaoaes L }i 
Butler', note. ^^^ ^^^^ j^ ^^^^ ^^^^ ^ siaifxte, 12 Charles ILj 

c. 24. it had been so well considered that it eiShi 
braces completely the subject intended to. be fe- 
mejdied, an{l has sddom given rise to doubt aa iQ» 
disputed intention. Such has always > been tbdi 
backwardness to infringe on established rulea <4i 
property : the public demand has more generally^ 
been for the restoration of customs taken awayvi 
The laws of Edward the Cotifessor, as they werei 

• . e^titled, were yielded, after an abolition of som^ 

centuries^, to the wishes of the nation, and serv^ 
to temper down the severity of the feudal hwi- 
By these means, and a liberal construction ofi 

Co. Lit. 271 6. positive rules*; by the making a distinttion^ 

Butler's note^ *^ » J o 

^^hh between rules of law, affecting essentially the. 

nature of property, and those of a more confined) 
Co. Lit. 2»9 a. influence ; by adopting new writs where expedi*' 
r;^l°''=^'^'-tion and simpUcity in process could be obtained 

by so doing ; by the. gradual disuse of practices? 
Ibid. 809 o. for which the cause had ceased ; by these and. 

Butler's note . ., . . 

and Hum- Similar mcasurcs, followmg the mqirch of civili*- 

p. 67. ' zation, the laws have been so moulded, that nowi 

the minutest provisions necessary to carry into' 

* In Littleton's Tenures there are many instances of wsijkf^ 
being extended to parallel cases, and not restricted ** modo 
et/armft." Th« section 434 is an example. '^^ 



oP^his i^roperty among 'his cMldren, accordftig to- 

tteie^ various circumstances that may distingutsH sugden's Let- 

hdsi cafse, are laid down so as to be framed into Hamphreyk " t 

• i«. , , 1 11 1 .1 , .Esq. tipf9-14r. 

p4»itiTe rules nearly as well known as the enact- Butler's note 
mK^nts of the Statute Book. 

V Though such be the general complexion of 
dli*r practice of legislation, it is not to be asserted 
that the system is without abuses. Therei are 
cbany, on the contrary, which have long been re- 
prehended by great authorities. The enactments* 
respecting the attestation of wills, as contained^in wyndham 
ift the Statute of Frauds, was severely commented rBur!7i8?ci- 
upon by Lord Mansfield; a simplification of the stotites.^*'** ' 
Statute of Limitations has been called for ; the 
want of notoriety in the transfers of property has sugden's Let- 
been lamented by all writers upon this branch bi 
bur laws; the needless expense of fines arid^ , -i -. e lauoa 
recoveries is another abuse frequently pointed sugden'sUt- 
dut ; a few alterations in the canons of descent' 
have been also frequently suggested. ^ ^ *'' 






There are the foregoing and other abuses which' 
practical men are alive to, and of which the reform 
ife^ as appears by the public journals, under con- ' ^J-- hia 
templation. But there are also more loose opi-^ .. " , /,/- M°q 
nioQS concerning abuses, which have been from ^^ "^ 

tiaae to time thrown out. The Court of Chancery^' 
from the time of Lord Coke to the present day, 
has nlet with detractors who $cruple not to repre-^ 
sent it as a nuisance which ought altogeSier to' 
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be abated. In this, confounding the court with 
the conduct of individuals who may have pre- 
sided there, and objecting to a new form of pro- 
cess because it happened to be concurrent with 
an existing writ^ instead of being in the nature 
of a new writ abrogating the other, they object 
to receive that in a different court which a com- 
mon law court could not give them without a 
special intervention of the legislature. The prac- 
tice of the Court of Chancery, as one borrowed 
Collectanea from the Star Chamber, may be liable to abuses^ 
but it rests with the Chancellor to regulate those. 
Lord Bacon de The ncccssity of this court being kept distinct 
iibf v^!^**^' has been enforced by one of the greatest sages of 
Aph. 46. jj^^ 1^^ rpj^^ abuse seems to be not so much 

an usurpation of jurisdiction of the court as the 

plurality of employments of the oflBcer presiding 

there, by which he is prevented from dispatching 

i^igbv.Leighth© business of the court. Suitors are, in many 

Ma7,^]827^in^ cascs, liable to the whole costs^ and thus pre- 

LTwyerJ'^ vcutcd from instituting a vexatious process. The 

Fonbianque, court rcfuscs coguizanco of devises of real pro- 
Treat. Ekiuity. 1 •11 .1 n 

perty, and all cases m the nature of an assess- 
ment of damages* ; and trifling appeals that will 
delay a final decision^ are dismissedf . 

* For this reason interest beyond the penalty of a bond 
will not be allowed here. 3 Bro. 489. 2 Ves. jun. 718: al- 
though the same will be allowed at common law, 2T. R. 388. 

t " There shall not be a rehearing or an appeal for costs 
only, unless special circumstances arise. *• — Comynsj Dig, 
vol. 7. 265. 
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It will be seen, from these few instances, that 
the court has imposed certain bounds to its juris- 
diction, and also bounds to the power of indivi- 
duals vexing each other by unnecessary suits. 
The maxims of equity are not so ancient, but 
they are as rigidly observed as those of the com- 
mon law, and form the basis of the decisions of 
the court ; an infringement of any one of them 
would invalidate a precedent. Upon these maxims 
have been built a variety of rules which are of 
as great force in the practice of this court as 
legislative enactments in others. The decrees 
of the legislature, however, it never opposes, 
though it puts a peculiar construction on them, in 
a few instances, which arose from the supineness 
of other branches in not obtaining an amendment 
of defective statutes*. Thus much will suflace, 
perhaps^ to show that there are not wanting au- 
thorities and cases in support of the separate 
jurisdiction of this court ; and though its delays 
have caused it to become a bye-word, those 
delays may, perhaps, ere long, as they have been 
frequently traced to their obvious cause, be reme- 
died by a distribution of the business for adjudi- 
cation, in such manner as at least to give the 
possibility of bringing it to decision as speedily 
as in the courts of common law. 

To proceed now to the " Code," which is di- 

* See Evans's Statutes, ** Statute of Frauds/ above re- 
ferred to. 



i0lt>eiglicTicl»/' Theiniiisgmbthe 

TKNVJteS, TRTSTS, RIGHT OF COJIMOX, AND 

COPYHOLDS, 

The itetate 12 C3iadM IL c 24., hanog re- 
cfcieed all tettait^ to Ckmmoa Socage, (one simflar 
to that which itahMsled before the introductioii of 
feifdi»^) with the excepticD of copybdd, which is 
uloM retained, leaves little to be eflfected by the 
proposed enactment on this head. In an early 
part of Mn Humphreys's treatise^ it is said^ that 
p^fi% «i '• much of the original system still remabs," not-j 
withstanding its abolition by the above statute. 
So much of it as regards copyholds certainly re^ 
main«i any other remnant must be sought in the 
process of the courts, which will be found, per-r 
hapsi tinctured from the feudal times it has 
passed through ; but since an alteration of this 
department is not the object of the proposed code, 
the remark can scarcely apply to that. The abo- 
lition of feudal customs did not» perhsqps^ draw 
with it that of all rules of law derived from them-; 
these \w\\i^ however* el^tually evaded by the 
conveyances under tlie statute of uses, and it 
would be^ perhapsi safer to take these than to 
havY^ to iuvi^sUgate what rules retain any shade 
ortinctuf^ frnm feudal institutions. Indeed^ the 
enactntent^ under a new code might fell under 
l(utui>e ^triotuivs on this head^ as it might befaund* 
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oiiun^restigation^ that many wise regulations, ori- 
ginating in ancient customs, had insensibly sug- 
gested themselves in the consideration of new 
rules to meet a particular case. The tenures, 
introduced on the Norman conquest, are termed, 
"not thfe spirit^ but the dregs of tl|e system;" Page*, 
this may be answered by a reference to Mr: 
Butler's "Introduction to Cdce on Littleton,** p*s« i«- 
where it is shown that the feudal system in Eng- 
latid differed from that on the continent, by its 
kuperior liberality and earlier adaptation to the 
rising wants of the community. 

' With regard to Trusts— tliese, being in their ' 

nature an evasion of a positive statute, are open 
to stricture. It is proposed only to retain such 
of them as involve in their execution " active '* 
duties instead of mere formalities ; it is further 
proposed to allow trusts, " arising by construc- 
tion of law." The first will embrace all cases of 
parties requiring guardians to watch over their 
interests ; also the cases of agency or attorney 
for parties removed from the place where the 
transaction takes effect, and cases where there is 
a plurality of persons requiring an organ or re- 
presentative. The latter exception of •• construe-^ 
tive trusts'* might, perhaps, defeat the intention ; 
at least many instances of *^ passive trusts*' may 
be dispensed with if the construction of a trust is 
allowed. Thus a trust to protect contingent re^ 
iHairiders would, it seems, find an effectual sub- 
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stitute by a constructive trust in the owner of the 
particular estate and his assigns to protect the 
estate in remainder, if such construction were 
allowed by the courts. A demise of the land in 
trust for the grantee of a rent-charge or annuity, 
might, perhaps, be superseded by a construc- 
tion^ that during the term the grantor and his 
assigns received the rents merely in trust for the 
grantee to whom they were tenants at will. 
Page 18. The case of a trustee for a term dying intestate 

without a representative who can be found, and 
the consequent expense of taking out a limited 
administration of the term, and the other case of 
the trust property passing in some instances 
under a devise by the trustee, are instances of 
evils resulting from the present system of trusts; 
Co. Litt. 290 as is also the following : *^ A is seized in fee in 
n'ote."vii.' trust for B and his heirs ; A conveys to C for life, 
with remainders over ; C and the remainder men 
would be trustees for B ; and B^ being entitled 
to the whole equitable fee, would be entitled to a 
conveyance of it to him. If any of the parties 
should be seized in tail, a, fine or recovery would 
be necessary. But sometimes the modifications 
of the estate are such that even fines and reco- 
veries are not sufficient to convey the fee. In 
this case application to parliament is necessary.'^ 
Co. Litt. 191 In some instances, as where an escheat of 
note^vrfi. trust property, on the death of a trustee with- 
out heirs, was attempted to be set up and re- 



on 
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jeQted^ the construdtion upon the legal estate of 
th^ trustee has been confined within stricter 
bounds. But we may still have paid dearly for watkins 
the abuse of the statute of uses, raised upon the fn^roductb^' 
casuistical distinction of no ** use upon an use." 
The trusts for a term, forming the second distfaic- 
tion or' class of trusts, will come under considera- 
tion more fully in considering the " Title" of dis- 
positions and Umitatio7is. The third class, or an 
estate to the use of cwie to pay the profits of the 
land to another, come under the distinction of 
'\ active trusts^" which are proposed to be rer 
tained. How far, however, passive or formal 
trusts might be superseded by mere construc- 
tions of the courts to effect the object of the trust, 
or what other remedy might be adopted to meet 
the objections which these estates have on the 
face of them, will be worthy of inquiry, since 
there are allowed to be objections of no inconsi- 
derable weight attaching to them, notwithstanding 
the repeated interference of the legislature to 
mept the intention of the parties. 

RIGHT OF COMMON. 

a • 

This right, as all others which attach to, and 
have had joint existence with particular esta- 
blishments for time out of mind, seems not sever- 
able without injustice to the body which claim it. 
When a parish has had the right of common in a 
certain district, that right may be, without injury. 
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leslariotsdto a portibn oaty at tlM (Mbtridt, 'iPthe 
whole be of gveater/^itent tbiM ttlft waMi «f>ll9e 
.parish require ; but to exohid^ them- 'from'iAik 
right altcg^her is as UDJwt as to take aTRAjfikr 
Utihes from, the parish^urdi; or^to deprmud 
neighbouring lord of his hereditary .honoaiiir.t:. It 
is true a compensation may be. made tD[tIi0*prB| 
^ent occupant or owner ; but before thb limieiiiift 
is adopted, it oughtto be shownto be^of/ptorfa^ 
jmit advmttage to the whale body and timvamt 
oeseors. It may^. perhaps, be allowed^ ^thut^a 
common .wilL in some cE^es, be a aubstitule >for 
the workhouse, or that it will abridge the supplies 
necessary for the support of the poor ; in such 
case it cannot be of permanent advantage to the 
whole body that, for the present advantage of 
individuals, (an advantage which may pkss fhm 
them by many casualties,) a general source for 
alleviating the -burdens of the whole s&oi^i^l^ 
shut up to them. But granting that this af gtf^ 
ment fails, and that *he burdens will fall tateably! 
6h the owners of the new allotments, still it it? 
substituting a poor-house or public charity for a\ 
resource of a more honourable nature, taking^ 

aWay the birthright of the poor, and giving them 

ft 

Mflgnominious' dependence on the rich**^. 



; • 



• The Statute of Merton, which is the first enactment for 
closing (in part) commons, begins Mfitli, " Wberea^ divera 
greed men haye complained th^t^they cannot make their profit 
of their manors/' &c. 
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r)A)p}pholda wot proposed to be disfraoditBed. 
T^es^ are many Inurdew of this t^iure vrhich call 

loodlgrfor r^renchment Tlie her lot multiplied on 
fAch «[bdi vision of a portion o( land, is not the 
least of thesa The measure of the total dis- 
flanchisement of copyholds is, however, one to be 
proved perhaps better by practice than by any 
thaor^cal arguments. At all events^ a case 
^hieh was reserved as an exception in an enact- 
mmt carried through with so great deliberation 
as i the 12 Charles II. c. 24. deserves to be ma- 
tutdy considered ere carried into execution*. 

'' \ Title II. 

[' DESCENT. 

p The most material alterations proposed in our 

Q^ons of descent appear the cases of exclusion 

of i the half-blood, and of that of lineal ascent, 

which are proposed to be expunged. It is also 

proposed to give the father an estate for life pre-. Art. i«. 

oedent to the descent to brothers and sisters, and, 

tp the mother an estate for life subsequent to those Art. j 4. 

titles. 

I With regard to the exclusion of the half-blood^ 

Mr« Hargrave observes, that the ancient customs co. Liu. i4 a. 

* Rents in fee, proposed to be ato^ogated, are already 
pronounced void under the statute " Quia emptores," (Co. 
JUtt. 144 a, Hargrave*s note) ; but are binding by express 
proviso in the deed creating them, and allowed to operate as 
rent charge. 

c 
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seem not to have" been ia favGUOT; of the ^^ ^vota 

Iterata;*' and perhaps there is a Booral fiseUiigjte 

4fae exclusion of the issue of a secofodmariiage'; 

but this canon has certainly mek with disap|urobii- 

sugden's ut- n^jfa^ The next proposition, of admitting the tide 

of the father next aft^ that of brothers and aisti^ 

coxitt. 1 1 a. and their issue, is likewise supported by authon- 

Ir '*^- \?} "• ti^- The following observations are hazarded on 

Not© VI. 4. , , '^ 

this point. The son must have gained the estate by 
gift from the father, or of some collateral relatioQ^ 
or otherwise, from a stranger, or by trade. If the 
estate come to the son from a collateral relation, the 
intention of excluding the father* may be inferred ; 
if this be not allow^d^ yet, as it descends to col- 
lateral relations, it will be likely to go to the 
blood of the donor, which course of descent is 
more just than that it should go to one nearer i^ 
blood to the dcMiee, but more remote from the 
donor. If the estate should have been acquired 
in trade, the probability is, that the party, on ao 
quiring the landed property, will have made some 
settlement of it; at least, the prudence required 
for such an acquisition would fail if that werenc^ 
done. If the land caine from the father, it is tp 
be supposed that the next objects of the father's 
regard would be thp brothers and sisters of the 
deceased, and then those of himself, to whom it 
will come suooessively. The remaining case of 
gift from a stranger does hot oflfer so easy a solur 
tion : the father in this case, however, cannot be 
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supposfK) a nearer object of the donor*s botfiity 
' than any of the ccdlateml brax^ches are. It noAy 
be inddentaUy observed, that an a&eh would^ by 
linea) descent^ be admitted vto landed property. 

Thwe is another r«le proposed, viz. — that on 
failure of representatives in the descending, as- 
cending^ or collateral lines, the descent shall be 
tQ the husband or wife^ if any. This was a rule co. Litt. 191 
.in the ancient codes of France, and appears a ^' ^^'® ^^' ^* 
just intervention before the escheat "^ to the 
crown. 

Title III. 

OF THE RIGHTS OF MARRIAGE. 

Instead of dower, the wife is to have an allot- An. 22. 
ment of the lands in possession of the husband at 
his decease. This, as has been elsewhere ob- 
served, leaves the widow remediless in case of Sugden's uu 
previous alienation by the husband. The pro- 
posed measure is intended to prevent the attach- 
ment of dower on every purchase or acquisition 
of the husband, and which thereby acts as a 
restraint upon alienation. 3ut jointure made 



* With regard to escheat as a title to lands, it is ob- 
served, *^ Escheat is neither descent nor purchase, and^o>Litt. 18 6. 
therefore it is better to divide titles into those by purchase Ha^Sfave'a 
^to which the tM)t and agreement of the party is essential), ^^^' 
and those by mere act of law ; and under these to consider, 
fint, descent, then escheat and such other titles, not being 
by descent, bs yet, like them, accrue by mere act of law." 

C2 
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before marriage is by statute declared iin 6^- 
tUaVbar to the wife*s dairii of doweir. TKis pit?- 
vision also, like the ancient dower, ^' ex assensk 
patris,** arid " ad ostium ecdesiis,'^' lieeflS' ti(> 
alignment by the heir, but devolves immediately 
upon the widow on the death of herhusbatid."!' 
There is also a power of jointure proposed 
Arts 9s, 24, in the Code, but it is not to be in derogation of 
**' the right of dower (in Art. 22) ; this is directfjr 

contrary to the Statute 6f Uses, sect/ 6. tha^ in 
such case " she shall not have or claim any rf^t 
to have dower," &c. It is also at variance 
Co. Liu. 88 6. with the established doctrine in equity, that k 
collateral satisfaction may be a bar of dower ; 
and to the doctrine at common law, of a grantdf 
Ibid. 86 b. rent'Char^e out of the same land being a bar of 
^^^' 'dower on that land. Perhaps, with the preseril 

Ikcilities of barrhig dower by an outstaiidihg 
tefrm, by taking a limitation in the nature of a 
power, and by fine and recovery, the estate tif 
the husband may be considered at present suflS- 
cietitly protected against the restraint on' aliena- 
tion, in the «hape of claim of dower. It was ob- 
P. 64. served, in a fdrmer part by Mr. Humphreys^ that 

arrearages of dower or jointure are not recover- 
able under the act of George II. for distraining 
for dower when due ; a provision extending to 
the case of arrears seems certainly necessary. 
Arti.91,99. The preceding. Sections regard the estate of 
husband in the wife s lands during their joint 
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li.v^i^,^<lin €?ij^ of W^, surviving. . la this latter 
5^^,. if j^here be cljiildr^xi^- ^M- o»ly to have a 
jpo^jpp with^them for his UfeJa the land, or 
ji^t^^Jp that case, of the ronts and produce of 
,^\iQ jpd. ^ it may be observed, that by the 
present lay^, hq has. an estate for life on the con- 
j^ip^epcy of issue, born, ifthe lands be in fee or 
l|ail general : so that by the pi^oposed l^w he will 
^t ?L certainty, instead of the cpntiiigent estate of 
jjf Curtesy" : but if the. contingency happen which 
j]ycHld give, him the estate of curtesy, namely, 
jssue of the naarriage, and if that issue .survive 
^be mother, he is then to be mulct of a portic»i 
.0^ tte land. The interposition of the contingency 
Ipf jg^ue of the marriage might arise from the 
leather being considered the natural guardi^ 
of such issue, and as such 1^ to be intrusted fi^t 
4€^t with a life-estate in their . herijtagQ : this 
^ase arising is^ however, to exclude him frpm a 
'jljfe-estate updi^r the propose law. . 

: I , ."JTh^ case of an estate for a term of years of tjjp 
]^usl?jand or wife is not noticed. The present 
distinctions, that the term of the husb^qd shall, 
^escept in particular circumstances, merge in jtbe 
fee if he marry the inheritrix of the land, and 
that as to the wife's term, this may be aliened by 
him^ J?ut not charged, unless aliened, beyond his 
life^.dp not^appear objected tp u> the treatise*. 

'tt.> ^'fClMB >n\wnt case« that/tfae vrife shdll be bound by the ^ MhA 
^alieif ation qf th^ bvuiband^.^ut not by his charge, is explained 
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In conclusion, perhaps^ a simple declaration in 
the conveyance (as proposed by Mr. Sugden in 
his " Letter,") might be enacted to operate as a 
bar of dower ; but, in other resp^ects, the existing 
rules regarding husbaiKl and wife seem to form 
parts of a lar^ sy&tem, which might suffer by 
disturbance of this portion of it.* 

in Littleton's Chapter upon Parceners, by the parallel case 
of those tenants, viz., because the alienation is a notorious 
transfer of the possessicm,, the rent-charge not» Butf;he 
Rector, with consent of the Chapter, (Litt. $ 648.) might 
grant a perpetual rent*charge, or aliene in fee, for there alL 
parties were consenting, and capable of giving their assent. 
(Ibid. Coke.) 

* The following distinctions held between Curtesy and' 
Dower. (See Co. Lit. 30 a. 80 6.) 

I. After issue had, he shall do homage alone, and his feoff- 
ment shall then be binding for his life. 

She cannot make a feoffment, having no possession till 

assignment of her dower. 

9. ** It is adjudged in 20 Ed. III. that the tenant by curtes)^ 

cannot claim by a devise, and waive the estate by curtesy, 

because, saith the book, the freehold coxpmenced in him 

before the devise for term of life.'* 

Dower is barred by a collateral satisfaction, as by a 
devise, if so expressed. (Co. Lit. 30 d.) 

3. Of }ands to two ivomen and the heirs of their bodies, the 
husband shall have curtesy. 

No dower of a joint estate. 

4. Husband of a bondswoman shall have curtesy. 

Wife of bondsman sKall not have dower. 
6. Of common mns sombre curtesy. 

Of ditto ditto no dower. 

The distinction of latter times between the rights of dower 
and curtesy, with regard to a trust estate, whether it de- 
pends on any of the foregoing, is left to others to decide. 



30 



Title IV. 

I 

iMay be divided iato six heads : — 

1^ THE FORMALITIES RESPECTING DEEDS AND 
WILi^.— 2. DISPOSITIONS.— S. INCIWENTS. 
RENTS.— 5. CHARGES.-^. POWERS . 



Fomudities iii Deeds and Witts. 

For delivery is proposed to be substituted de- Art. so. 
claration by the party, as execution of the deed. 
' The ancient rule was, " in traditionibqs char- shep.Touchst. 
taraiin non quod dictum sed quod factum est in- see co. Uiu 
spicitur/' But in ancient times the conveyance "' 
was executed with more circmnstances of notoriety 
than at present. " Carta non est nisi vestimen- Bract, ap. co. 

Lilt. 

turn donationis.'' Accordingly, a deed repugnaat Litt. 359. 
to the estate given by livery precedent was 
simply void. There are at present cases, how- 
ever, where the ancient rule of delivery seems 
to apply. An escrow is not binding, though a shep.Touchst 
party gain possession of it by fraud, until it shall ^^'^ ' ^'*<^- 
have been delivered by the depositary, according 
to the intention of the other party. Also, a deed ibid. 
executed may be void at the time of its execution, 
and become valid by matter subsequent, as by 
the removal of disabilites of infancy or coverture : 
upon re-delivery by the party, on that event en- 
suing, it becomes binding. In the case of the 
departure to a foreign land by the party, the ca- 



pttbilky of faaviog ah escr&w to be deliteved aC« 

future time by the deipositary is certainly ^n argti^ 

Art. 84. ment in favour of the present mode of exefiutiotfii 

One party executing is to be bound fcy t^P 

FonM/Bqtt. 1 deed. IWs rule prevails in equity, e^peciiily 

where the execution of it by &e other party hsSf 

been prevented by fraud*. . ^- 

wyndhane As to the attcstatiou of WiUs^-r-thepresent iaW 

Venn 7] 8. is c6mplained of by Lord Mansfield as " so loo^ 

(on this point) that there is not a single branch <^ 

the solemnity defoed or described with sufidie&Y 

certainty to convey ian idea." This, however, <rf 

course does not bear againstlhe equitable consttac^ 

fion by the courts, of the formal execution of a wiib 

Whatever were the form enjoined, if the spirit df 

the pirovision were regarded, that might be suffix 

dent ; there being a broad line drawn between 

m iEU^tual or Virtual omission, and a careless p^** 

Evsni'i Stat, formauco. ** If the testator is in a state 6(ia^ 

fS'' ^^' sensibility at the time of the attestation, such 

attestation is void.*' — Right v. Price, Doug. 241l 

" The following rule of the Civil Law is apposite 

to the subject : — Coram Titio aliquid facere jus^ 

• « 

* The prevailing rules of equitable mortgage, by deposit 
of the title wleeds, of agreement on marriage by private let- 
ter, (Moor V. Hart, 2 Cha. Rep. 147.) and of part per- 
formance (** when sttch that the party would svffer an in* 
jury amouDting to a fraud, by the refiisal to accept the 
agreement,**) being evidence of a contract (Cooth v. Jack- 
son, 6 Vesey, 29 ; France v. Dawson, 14 Vesey, a86«)'and 
the rule of assump^t without deed upon, sufficient consider^ 
Wion : these rules cannot fcpply nader the ^« Cbde." : 
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mieAimu v^dbav coTam eo f^isBe. Dig. tit.r.l6r .-^ . 

Ylt^ii^ psoposed^ however, that the execution. of Af^^'i- 

l^s^ahpuld be as simple as that of deedfi. Ther« 

appears reason for additional formalities in ther 

eagfe»of wifls. In tbe.^ase c^an eserovpij which^is , ,,.,,^y/r 

eaBeaited in the abseoce of the party, there is aj ^ ,;,, '^J^ / 

^iifcb}e esLecu^ipn, the first by the party on doUr) 

Terming tJiie writing to the deposit^ry^ the decc»34 

0n the. &ial delivery. Where an estate passed b]^i^>tt. ee. 

livery, the death of the lessor happened befo^^^ 

eattfy of lessee^ the estate was ^ill good; \?\3l^ 

wh0re livery was to be made by attorn^y^ api} 

ItS^not died b^cHre. livery made, the contract aa4 

eatate we^e void. This shows that the evid9P(^€| 

of intention beipg lost by the death of the pri%. 

Gftpal^ the delegated authority was revoked- , Tbflf ^^^^ ^.,,^^3 

ease of a will beixig where the evidence cf 41^ i.-oj? vi 

prispipal i« lost for ever, seejn^> thejrelipJTB;! to t^» 

quire stronger TOrroborative ciccumstaoces of ia» 

teotion^ than in cases where such evidence can 

be obtained"^. 

* It maj be obserred, that it isnpt merely in the law jof 
attestiDg aiid executing wills of real propertjr, but also in the 
sales reijpecting those of personalty (which are not in the 
provisiona of the Statute, c^ Frauds,) that great blame h^s 
been f^und. See Lord Loughborough's Observations, in 
Matthews y. Warner* 4 Vesey, 186. Evans's Statutes^ 
Notet Stat. Fraud. The rule of esoecsiiifir de son, tor^, as a 
case of proteetion of ll^ pt^prrty <^ tihe deceased, may 
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Diapos^hns. 

Art. 41. A fee is to pass without the word " heirs.* " 
This involves another proposition — ^that the heirs 
of the grantor for ever shall be ousted by an act 
of their ancestor, in which such an intention was^ 
co.Litt 145 a not expressod. It is laid down by Lord Coke:'^ 
^^ If a rent charge is granted to a man and his 
heirs, he shall not have a writ of annuity against 
the heir of the grantor." Upon which Mr. Har- 
grave observes — ^^ The reason is, because the 
law presumes that it is not intended to include ' 
the heir in the obligation, where he is not named ^ 
and, consequently, in the case supposed by Lord^ 
Coke, it is too late to elect to make the rent-* 
charge aH annuity after the death of the grantor: 
But this reasotring &ils in application if the' 
grantor of the annuity is a body politic, and as* 
siich hath continuance ; therefore, an annuity by' 
the king binds hiS successors/' The omission of 
the word heirs being established into a rule, it 
might give rise to constructions, that where the 
word is introduced, it was intended in a special 
manner : the question of '' whether words of pur* 
chase or limitation ? " might then arise to defeat 

serve to exemplify that anxiety of the legislature which dic- 
tated the distinctions in execution of wills from that of 
deeds. . . 

* As an illustration of a fee-estate without ^' heirs," is given 
the French title of the first prince of the hlood, ^^ Monsieur," 
who, in the quotation introduced, (p., 239.) has been, there- 
fore, styled, it is said, '^ Monsieur sans queue." Our title 
of •' fee," or *» fee-simple," is a parallel. 
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the intention of the giantor. At any rate, it 

would not have the effect of preventing that diffi- 

cijljt question arising any more than the existing 

rule floes. As in the case of Counder v, Clarke, Co. Litt. «4 6, 

it. was argued that, ^' where heirs female are i£iTgrave*i 

words pf purchase^ they are used to describe who 

shall take the estate at oae particular time ; and 

in one inS|tance, and if^ at that particular time, the 

females are not heirs^ they shall not take." This 

I ^ « 

doctrine is since discountenanced, (see Hargraye's 

nqte) ; but, were the omission of the word ** heirs" 

a general rule^ it would, perhaps, be more diffi* 

cult to prevent the above construction, as to the 
expression being intended in a peculiar sense, 

2. e. as words of purchase. Perhaps, unless 
greater difficulties are to be avoided by the 
omission of the word ^^ heirs," in passing a fee^ 
than merely a concession to the unconsciousness 
in a granL of 8»d. words botag necessary to 
pass an estate in fee, the rule (being so simple) 
may be retained*. 

* An estate for life is implied without the words ** for 
life," by a g^ant to one and his assigns. — (Co. Lit. 42 a.) ^ 
This, it is to be observed, is giving a minimum, in the ab- 
sence of express words, and not a maximum, as proposed. 
The following are instances of fee without heirs : — Grant by 
fine or recovery ; release from jointenant to jointenant ; re-* 
lease generally by extinguishment; release pr. mittre le 
droit to one in of a fee-estate ; grant in frank-marriage, or 
to a king or corporation ; creation of peerage by patent.-^ 
Co. Lit. 9 6, and $$ 479, 480, 467. 
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LlillTAflONS dp BfeTATtiS. ■ '*J«' 

The next division includes the limitations of 
estates, whether by deed or will, reserving^jt^ch 
as are made in the nature of a charge, (which, in- 
volving interests of a chattel nature, are to 1^ 
considered separately,) and also reserving, t^ 
law peculiar to settlements, as inducing nlin^jl^ 
considerations not necessary to estates oi \§ss 
complicated interests. Articles 27 to 42 include 
the present branch of our subject, embracingj as 
well the interests conveyed by will as those bv 
deed*. The enactments here go to abjrogate 
trusts (with the exceptions before mentioned)^ .a^ 
to convey a fee without the word^' heirs:" bpt^ 
these points have occurred before in these obsejr^ 
yations. With these exceptions the importa^^ 
division of limitation of estates resolves itself 
almost exclusively to the definitions of the ope- 
rative words intended to convey the different 
interests whidi are the same as those in present 
practice. The subject of contingent remaindera 
is, indeed, provided for, by enacting that suci^ 

* Art. 86 is pecnlmr to estates by wiU, and enacts that a- 
wiU'dudlnot berevdced by after- alt^ratiofi of the property 
so far as- the property doM not pass out of %he donor: The 
present rale: of mor^rages, being a revocation pro UardOy is; 
howerT«r,.ailowed« iT^ rab of ** rolanlas est atnbti^sitoria 
ttsque ad mortem" appears an: obvious argtunent for revoca- 
timi^ implied by subsequent act inconsistent with the device. 
See aiflo. Wright 9. ^Aiitberwood, case hi Prerog. Gourt 1793, 
in note to Evan^ Collection of Statates* (Stat, of Frauds.) 
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estates ^haU^ not} Ji)^ defeatod^byitba act of the 
party taking an estate precedent or subsequ^t in 
limitation to the contingent remainder. 
^%e Subject of contingent remainders will in- 
voiVe a consideration of the principles of ancient 
conveyances. It will not be sufficient to consider a 
'^Temamder''' m modern conveyances, without re^ 
ieteiice to those of the times when it was first in- 
vested with those incidents arid consequences which 
nb'w, retaining their existencCj appear in argument 
to be anomialies to an equitable disposition. The 
iidtoriety of ancient alienations of the freehold 
cannot be disputed. A formal act of delivery* 
of the possession bieing then necessary, he who 
having thus received possession parted With it by 
aS formal a conveyance (either actively or passive- 
ly) c6uld not to the World have the appearance of 

.'V . ^ • L - . ' J ■ ^ • ;». 

* Lord Mansfield (in the case Taylor, on demise of 
Alkins, V. Horde eoid others, 1 Bdtr. 60)- -argued against a 
^ne d^enditg, upon the feoffment of a. termor, on Ui^e ground 
that the ancient leoffbaent had lost its effect^Jthe livery not 
beinj^ Made hi puMie in the presence of the '' pares." This 
Mr.. Butler^ in his learned annotation (Co, Lit. 330.&.), at^ 
tempts to refute, and denies that the livery '^ coram paribus** 
was of long continuance. But in another part (Co. lit. 271 
6.) the learned annotator observes, -^^ the possessioa was 
ipcule -within view of the 4€md, that 4jie'tenflrnt8 of tte^laifd 
ought he witnesses to it." Thi3 latter feenisi^ther at va*^ 
riance with the denial of the livery ^' coram paribus ;" t>n« 
9^jrgument for which opinion (the (miissidn df^^e n^ien^niDg 
of the ^' pares" in a definition given. ))y Braeton) appears 
but negative evidence, which might be explmned as an omis- 
sion; ^rasing ftom the jootoriety, q^/tbe fabt at liho date of the 
defiaitioQ :given. See al90 Gilbert's Tenures ; title ** Con* 
tinual Claim/' &c. 
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being the pmBeetor ; the esCates tliat pttssftd 'dut 
of the origitial grantor, by the original "litre*^," 
were immediately, as fer as regarded evidence to 
the public, defeated upon that livery being supef- 
seded by a solemn aet of dispossession of' thfe 
party to whom that ^'livery" had been itiade: 
this solemn act of dispossession, therefore, ib- 
vested the new party with the estates which^ had 
the possession been kept uniformly^ would have 
remained in the parties intended by the originsd 
grantor: the uniformity of that possession being 
once disturbed, the intention of the grantor was 
defeated, and, though this might be a private inw 
jury, yet it was of public importance that an 
uniformity of possession should be kept up by 
the proprietaries. This ufiiformity of possession 
might be kept uq^ by a ** continual claim** wheri 
fhe party was wrongly dispossessed ; and if this 
daim had been uniformly continued by one party> 
the original estates were considered as in being i 
and, although he making daim might die, yet he 
next in succession was recogtiised and considered 
the rigfatlul tenant, who might reduce his estate 
into possession by as simple means as if bis 
predecessor had continued in possessic»i, except*^ 
ing so fat as he was personally inconvenienced by 
the dbstades o|]fK>8ed by the wroi]^ of the party 
dispossessing that predecessor. 

It might be urged that the grantor would ensure 
execution of his intention most satisfactorily by 
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tnoaiiiS^stuig tliat h^b^ntion, and retaining to him- 
self the custody c^ all but the estate of the party 
^requiring immediate possession. But. this iz^n- 
iion of the grantor his successors, might not choose 
dbo fulfil ; it was^ therefore^ a strict point of law, 
that the estates . intended to succeed that imme* 
4iately vesting in possession, should^ by a solemn 
^act, pass out of the grantor, at the same time as ooct. & stud. 

" ^ . _ - . ^ ^ . . . Dail.2. c. 20. 

that so given by him to vest m possession imme- and co. uu. 
diately : so strictly was this enforced, that the note, \ xwi! * 
grantor intending another should be let into pos^and849. **^ 
session immediately after he (the grantor himself) 
had relinquished an estate he had limited to him- 
self, this was not allowed*: tiiie estate of the co.utt. 184.6 
grantor must have been relinquished immediately, 
or his intention as to those to vest, hereafter must 
have failed. By this means, the estate was acr 
companied by a solemn delivery of the posses^ 
sion^ binding all parties claiming, or thereafter to 
claim, under the grantor : the delivery was of the 
knd to one and his heirs for ever, or to one and 
his heirs in a particular line ; or to one for his life, 
and then to aaoiher, either, for Jbis life only> or to 
him and his heirs either in the method of general 
or of strict repr^entation ; or.to one and his. heirs 
in strict representation, and then to others, for 
either of the two. remaining estates, or for both i 
and so on, generally a succession of estates, until 

* Except in the case of a fine sur grant et rendre, or 
pour miUre le droit — See Shep. Tonclist. p. 4. 



82 

the perjpetttity Mm c6int^ ; and' if "tili^^ififc' 
tuity were not conteyed, thief^naiKider^aiftet^^tftb 
estates linuted was construed to be in the d&6f(jk 
and his heirs under Hhe title <^ a '^re«Ar^dd^ 
'Rius a party might make any variety oi^^tH^ 
nations of these estateis^ so that delivei*^ ^te 
made to tiie first tenant in possession ;' biltfM 
could not convey even an estate in a rent in IhSK^^ 
Of T^ieh he was possessed^ for an estate ti3Si tQ 
ootemienoe untS a future day. Where onfe '^ifb 
entitled to an estate in remainder (as oF a'lift 
estate after a life in being), he could net txmft^ 

Litt. i 446. it by present grant ; that is, the grabt w6dld l$e 
void^ although the estate might subsequentlylSA 
into possession. The rule, indeed, was fortifi^ 
by decisions upon ati infinite variety of (Cfdtij^ 

4 u« «; J . . binations of circumstances foreseen or ^ocMi^ 
ring in practice. The successors of the gi^^ 
Were bound by the limitation, because mad'dfli^ 
tfieir ancestor; and the title of the parties'laMi 
under the conveyance was recognised by** 
public^ becatise attended at its creation with a^ 
affecting them with notoriety. The ancient m<6de 
6f conveyance as to this latter particular, hgtA 
^ dfed away, and remains withdut a substitute -the 

m 

^ rfiethod of a general registry has been pr6posed; 
and might be an efficient substitute ; but, whe- 
tlief or not; an fthifbrmitT bf possession,' afeSofcL. 
ing k) ifa^mitatioiia of the donor^ seems esa<ii<ml 
to transmit the estates kcdordirig tb his mt<3ntidn. 
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"«lFW«^-^g»iMt J^?^:ge»eral ruk; .^t .th»t geoBxal 
jf^ nia; ibe 9;M^eiuledi) in other .djo^M^stano^; 
^i)ib 99Qseq^ye9Cd^ of some j@^tQid. and importr 
lff9P*« by., which Ibe ^Upwanc^ ^gf its retention 
,«?W'PP^ha|» be. supported .^ ; . : 

^,j JJ^h^- aflfii^t «iip0i(»ty erf e^t^s 4ift3 givwi 
fjfK9^ :to ptbe]$( dep^iog upgn (^oaciLtrkupH^tQ^ imh 
^nggiMpie^ Ttie^ ,m>s^ aiji w^U by exprf«fii 
ii](ai|^<m . as by. coiistnactiQij of law*/ The 
►mute x)f Usesj0»trQd4^(^ a,^^^ variety. of : « 
H^. Ksoayeyances* ^tiU^ while the anoient rule 
|q^^the,inecQ?sity cif ; uniform posses3i<m wa9 pre^ 
^fppd^ the B4spen^u of ves^g of eatajto^ 
(^hich anight work to.-the tying up, of property co.Litt.84f *. 
^.^au unl»mted time» Jkeepixig them iu the, mean 
|;vpQe barren and. U3eless. to the preset cpmrnu? 
luly) was effectually cut off, ihough thi3« it Jmgi 
J^Eaid, iias ieen provided agaii\st by the jule 
iiouting Jhe tero^ of sudi suspenaip^ to Uvea in 
jbeiog at the time of the limitation .made. The 
je^u&y with which a ^edes of conveyances 
^(executory devisos), .which are exceptions, to the Feame. co*. 
^)Qye,gi@neralxule« are regarded by the courts, pllk 

'. >f 8eft Pybu0 V. Mitlofd, 4od WjUu v. PftlraeTf c^ted by 
Fearney Coating. Kent p. 46, f» instances where a re- 

might determine m his life- time. . 

D 
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show thai a latent good existed in the.oldTulq, t^ 
objects of which they are anxious thus to retain; 

fbrd™Hopkins *^o^b ^^ equitable constructiQn prevails to cajnry . 

ci? T^m "' ^^^ effect the intention of parties where it comes(, 

Taib.44. within the limits now prescribed to exceptions, 
of that ancient rule. In the ancient law^ estatef^ . 
were disencumbered c^the contingencies amxexefl ^ 
to them in a variety of casei^ Thus, a limitar. , 
tion to the husband and wife« if any diild of t)i^) 
marriage should so long live^ upon no child hav-^ 

Co. Liu. 525 a ing been bom, it was construed a lease for the., 
term absolute*. No remainder could be limited , 
aftei; an estate, upcoi condition, except where th^o 
condition was so expressed that the estate sh(Hi}f)|^ ^ 
only continue ^^ until'' a certain event, whereuj^o^p 
it went over to another as a '' conditional Umita* .; 
tion.'; It was only on the introduction of t/^«^^/> 
that, by ^ greater, latitude in contingent Umita- . 
tions, the anciept rule was sought to be evaded ; . 
its rigour being found inconsistent with these new 
estates But, as the cases wliere the ancient 
rule is sought to be evaded principally occur 
where the property is of great value, and a 
special settlement for the benefit of a fsgEnily is 
required ; .and since the methods there adqpted 
&>x evading ^the pen£4ties of the rule haye been 



* At the same time a condition dependii^ on the act of 
the ^rty was protected :- so that an act by the party, that 
had ^en a tendanof to break the condition, iiras eonstrued a 
forfeiture of the estate. Litt. § 355. 
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fduftd sufficient^ it may be alloweid, perh^ps^ to 
meet those cases by those remedies, and at the 
same time to retain so much of the ancient nxlb 
in general cases as is not expressly provided 
against by such remedies ; seeing that there are 
important consequences of the rule, wiiich might 
fail and be found not to have been supplied by 
other enactments, should the ancient rule be an- 
nulled*. For, it may be observed, that by an 
abrogation of this rule, which imposes the neces- 
sity of a vested estate to support contingent 
remainders, its principal objects — the prevention 
of" abeyance" and " perpetuities" — mustattheco.Litt.s426. 
same time be frustrated, and those evils let into 
active operation. To restrain this, a variety of 
new rules and constructions may be requisite: 
that already in force respecting tskcutory d&oises\ 
may be, perhaps, resorted to ; but. what is appli-r 
cable to the case of a testator may not be found 
sufficient restriction upon a party in existence ; 
^^ possession/' accortiing to the old adage, ** being 
x^itie-tenths of the law." For instalnce, estates 
to commence infuturo may be made by the' party 
in possession, and inay be repeated to any extent 



* It is not attempted to deny, however, that the rule is 
strictly of feudal origin. — See Fearne, Conting.Rem. p. 307. 

t This rule is explained by Mr. Butler (Co. Litt. 271 6. 
§ V. of note,) to have originaited frojn an analogy to estates 
tail, in which the power of alienation can only be prevented 
during the Hfe of tenant for life, and the minority of the 
first issue in tail. ' . 

D 2 
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mobile he continues in possession ofibe est^ 
and tfie title-deeds ; he may not have be^ \\}r 
debted at the time of making the prior estat^ 
therefore those estates will not be defeated^^ 
the stat« 13 Eliz. c. 5 ; the claims of those hpi^- 
ing the subsequent conveyances will, in co^g- 
quence^ fail, although they may have bean Q)f^ 
for valuable consideration, and the former m^ 
be merely voluntary. As the rule stands, a party 
cannot make limitations to commence m Jy$^ro, 
and at the same time hold to himself an inteniji^- 
diate estate (except by will), unless he majke^^a 
totally new conveyance under which he may now 
limit an estate to himself; thus, though in posses- 
sion^ he is in possession under a new title, whiph 
gives evidence of the existing limitations. It is 

of trustees to protect contingent remainders,, dops 
not introduce a complexity into the conveyanoe, 
of material consideration, ccxnpared with the cop- 
fusion that might arise from the abrogation of the 
rule, which induces the necessity of introdup^g 
that clause*. ■ . .^ 

The foregoing are the principal points of posi- J 

tive enactment under the present head : those of 



* Hie repeal of the doctrine of forfeiture would be par- 
tially inyolved in the abrogation of the rule in question, 
w&ich would afford an immuDity to the practice of Iraud on 
jthe parties who take on the contingency. As tQ di^tinetions 
whewer a remainder be vested or contingent^ see {knmer v. 
Fartescuej Co. Lit 265 a. ' ^ ^ . : .>- 



. 
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di6iS§icM' are not inocmsiderable, and wiU readily 
^Uggest themselves to the reader who recapitu- 
^tes the principal of the grounds of our ancient 
l&ir on this extensive subject. Among the mosi 
l^^ious are the rules for the office of an executor, 
Ifitfthe lapsing of legacies ; the former dass of secCo.uu. 

^^t - ^ ^ ' J- *• tx- L . . 287a. Butler'. 

TUles contammg distmction^ between an executor note. 
Wd a trustee as to transmission of the estate, 
^dJid on other points. The ancient rule^ that 
^"^ words in a will contain a condition which do 
not in deeds," and all distinctions between woids co.Litt.sse*. 
^in a deed and will are also of the ckiss c^ omis- 
sions, and appear material^ considering the many 
^cases there must arise of informality in his dispo- 
sitions from the ^' inopia consUii** of the teatatoar. 
^^Ii)s above regard wills ; as to deeds, a few exam- 
^]ples may be introduced of necessary rules omitted. 
^In the first place, the ancient law was so tender 
"of rights that it was an established maxim> ^^ a 
'^ right never dies;"* on the other hand, the pos- uu. 478. 
session was of such high ccmsideration, that when 
^ a presumptive right was gained by a possession 
by descent, this could not be defeated, except iby Co.utt.ssefr 
a writ sued out, and formal process by action in 



* See Coke on this section, and Butler's note, 266 a. 

Donor of an estate in tail after a disoontinuance. releasing to 

'" a diBcontinuee,.and the issue recovering against the discon- 

^" tinaee, the issue shall only have the estate tail, and the 

^^''''diseontinuee the reversion of the donor, which shall not.be 

"^ ^w^trued to have merged in the wrongful estate of the dis- 

continuee, because a right cannot die* ; 
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court, by the party claiming the right to the own- 
ership. Hence arose a distinction between con- 
veyances of the possession and conveyances of 
the right : the former being allowed the greater 
latitudes though th^y might be defeasible ; the 
latter being more restricted as to the circum- 
Liti. § 49 i.&c. stances of the parties in the conveya,nce, and 
608,640; and as to tho mcthod of their operation* The titles 

S30 a. Butler's , , i 

note. or conveyances by surremer^ merger^ and re- 

mitter, are also wanting ; since the cases in which 
they were admitted by the ancient law are still 
liable to arise^ and wiU call for. some special 
provision*. There are a variety of maxims ^md 
equitable constructions of the law which extend 
to every mode of conveyance, and to every dis- 
position in it. A few examples of this are sub- 
mitted. Entry is not toU'd, as against the devisee, 
by the death of the h^ir of testator, because, the 
possession of the heir is by act of law, which 
Co. utt.no b, could not b^r prevented ; or the estate of devisee 
Cruise. Dig. is coustrued to vest before his entry. Entry of 

vol vi c 1 

Termor is not (vltd by descent, because his entry 
Liu. 411. does not oust the heir in by descent ; nor that of 
ibid. 896. the younger brother by aiafemew/ by elder brother 



* As V. g., a provision that merger shall not apply in 
leaseholds. *^ One. chattel shall hot drown another, and 
years shall not he consumed hy years" (Co. Litt. 278 b.) ; 
that a surrender direct, or hy implication, shall not work a 
discontinuance (Litt. 625, and Butler's note, 335 a.) ; that 
remitier shall he inoperative if tliere be an estoppel hy deed 
of the j^&rty.--LitUeiony Tit, " Remitter/' 
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and descent cast, because they both claim by same 

title ; nor that of younger sister by possession of Litt. 398. 

^elder isibd descent cast for the same reason. The ibid. 392. 

'dteseisor and his hei¥ in by descent are bound by 

'^l^nditi(»i, incidcint and annexed to disseisee's 
^tate; 9^. e. the estate is hot protected against 

I the entry of the heir or reversioner, by the de- 
scent cast in thi'd instance. Nor is the widow of ibid, sg?, 394. 
disseisor protected against the entry of disseisee^ 
her right to dower being totally inoperative to 
toll an entry. Nor is any descent allowed to toll ibid. 4io. 

' an entry t except an actual descent by act of Gdd ; 
one in consequence of the father entering into 

' religion was not sufficient. Analogous to this equi- 
table construction, in favour of the disseisee, was 
the rule that he should recover mesne profits. 
The docb'ine of e^oppel is one of equitable con- ibid. 434. 
struction and universal applicatioii^. Another 
instance of equitable construction is in the order- 
ing of deeds according to the intent u£ resmagis ' 



> ^ 



* Thus a confirmation of the remainder shall be also a 
confirmation of the mean estate ; for if the party entered to 
defeAt the mean estate, he must aUo defeat the estate in 
remainder.— Litt. $ 521. 

Again, a lessee grants a rent-charge to a stranger, and 
then surrenders to lessor ; still the land continues subject to 
the charge. — Co. Litt 146 a. A lease for 21 years to 
harron and feme, if child so long live; uo child born; the 
lease is good for 21 years, or else the deed would be illusory. 
--Co. Litt. 225 a. 

One releases to tenant at sufferance, yet releasor is not 
bound, but the release is void. — Litt. 461. This may ap« 
pear a violation of the rule of estoppel ; but here the deed 
was void in its creation, for want of sufficient parties. 
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tabaU. See Litt $ 544^ ^nd Walkiii&l^ Coti.aiih . 
20* To the same head may be referred the ankietj^) 
not to extend burdens upon the tenant bey Qndkl 
the actual estate given in them*. The q^frml 
conBtrucdon of deeds, which forms one. of 4iiiin 
most important braoehes of equitable juii^diftitio^^ 
in the treatment of poxver^, is a bnEuach of jAei^okli 

utt.§ S58,ftc. lumt^^*' Qui* admit ivfBcKuiM admA Jmmh'\wsiS{%i 
maxim lor ranedying a circuitous mode ^4^i^ 

Ibid. ^ 355. wrong, and apfbed ^as wdl (o • an itlelaiuitt^ byli 

the tenant to prevent entrance of landlord ifee. i^i 

didms9€, as to the tase of a ednvey^uiQe, . miJn 

; . in its oonlmenaement, attempted to be s^^;i%{ 

cm matter subsequent ; in this ^er /eas9> : ^ei 

above vea9 aided by another makim: ^^ iQuod abj 

iiiitio^^non valet tmctu tempork non <:onvjdiiis(ltf *9 

Another equitable maxim of law is *f lex menajhf/ 

^rt ^ r ^ ncm eogit ad vaoa aut impossibHia ;'' iher^0re)i 

the entry foroonditicm broken nM exouse^^^iui 

tbid. M50. aoniB^ instances. Akinto this, is she maiiioiH 

I.; : '^ Quando lex aliquid; alicUi concedit et ;id^ tmk\ 

cedit sine quo id existere iK)n potest;" tbi^;is»f 

whofiever any thii^ passed by a^t of law, all ifkr 



1^ .:Jl 



♦ S^e Co. litt. 89^ d. A rent-charge being granttd ki 
tail, wjthout further limitation in remainder after that estate, 
the grantee, by s^ff^dng la re^very, sfcft}l^ftinm>'gretetet^ 
estate: if there had been a limitation in fee, after the 
«8t»t6 in tail, then a recovery by tenant in tail would hftve 
gasned to faira an estate in fee ; becmise the hnrden owr lbs 
kovdis^the^ame as before. 

A rent^chaige does not escheat to the lord oh iaiUave of 
heirs of the grantee. —Ibid. note. ^ ' 
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cid^otal' ligtits ' vret^ inoliidtedv and stiH laoCBLitt^ssi, 
foft^ble48»<!hie€piity e£the maxim^ ^^ liox nemitii issa. 
f^io^n^iriam';" therefore, tfaougfa aa estate for 
lH«r'f|^9s generally implied where the grantee was 
niilMi6ned^ withoat finrther werds of liittitalicm^ 
yet; 4tt>4ih^ Qanki^^i such a grant by iMEaiitf in tail^ Po. utt 48 «. 
it'Wa»^^8thiedJa gnmt for th^ life^xf lenasHinr? 
tail- <)aly p^so^\i/^fefffe'the fcari trs^i «omf>elIed^®! ^^ ^^ <p ;? 'ti^J 
i^OWJ'difi the^oflfee of )h» tenatt^ by r^soir of* 
thtf death oPnhe tetiairt^^he^was not bimedr&ou/ «'« * «>'^» 
rd(^^fiiif the li^]^@aiPSM[#^i^ti^^wing^'t^^^ 
i^tht^ec^lisa^; altliou^ generally by ^uc^ayoivvA^ 
h^wlftdd hare ^ been batrred. l%iei^doctriB^ of^bid.s69fr. 
reikitter may be appealfsd to a(ar one of eqahable> 
cOfistni€9tioii^.' lb coiiclude lliese instances ofe 
eq^^tiMe^ rules : ' wmgnsy tbou^^ noit ejspieased} i 
ymteffintnatiy instances, co»stru€d4x> be inofaldedk 
inth^'CohVeyance ; the eonditicms ofi^thedsiw aflK^ Lut § ss^. 
nexklj^as ess(»»tial to cefrtain estaUe^ weria binEHkt 
iiignncfer^ drcumstances, %ven where lexpmBs om bidt 
conditions would not have been so ; and to^iasK^- ibid. § us. 
tion nd more, a release of ^ del^ was implied % 
inter-marriage Of the principals, and even (as-^^ 
as the rights of parties having superior claims to 
the te^ator^s regard are not coiSdemed) b/obe 
kekg^^pointed exeoutor by bi3^i:mlitor . Ikh^^ 

* TMb dobtxine Seems exeioplHwdi or at least thelie.'b'Pii 
fltroo^ analogy tox;as6a.Qiider il| m thatof onegettinip ivltt 
his possession, while levying for distreMefgoodB which were 
his own t these he could retain free of replevin. «*«Bilad(st. 
Comm. 3. 148. j- '^ ■ '^ v • • !i 
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it appears that the law has ever been anxious to 
fortify the estates of parties with all necessary 
remedies ; but in order to keqp down a litigious 
dispositiony it had provided another rule^ m. 
that a party diaU not pursue two kinds of Temb- 
jLiu. MI 9. dies, both one of a real and one of a persdnal 
nature; but he shall elect to take one and forego 
the other. The subject appears to have su£^ed 
a digression : these remarks, therefore, on points 

of omissnon, may be dosed^ by observing, that 
the ancient Jaw was particularly minute in its 
provisions^ wherever the subject admitted of 
detail ; and where it was, at the same time, of 

Co. Liu. 55 primary impcHtance to the enjoyment or trsms- 

85 b. ^' ^° mission of pr<^rty : thus, the detail in specify- 
ing what items of the produce of the soil were to 

Ibid. 55 6. be considered emblementsy and what acts consti- 
tnted an ouster, as also the distinctions of the dif- 

lb w. tit.^^ ferent kinds of rent, their modes of payment, 
composition, extinguishment, &c. ; in the above, 
and similar points of a substantial nature, the 
minuteness of the provisions of the law exem- 
plify its peculiar policy in this coimtry^ of consi- 
dering the fuU and perfect enjoyment of indivi- 
dual rights, as constituting the only el^nents of 
public freedom and prosperity. 
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FAMILY SETTLEMENTS. 



These form a peouliar class of dispositions of 
property, and therefore claim a distinct consi- 
deration. The subject^ either principally or in- 
cidentally, occupies that portion of the code from 
Articles 42 to 80; the first three acticles, how* 
ever, contain the primary distinctions, viz. die 
conveyance in strict settlement, and springing 
and ishifling uses, and the provisions e^ainst 
perpetuities : Article 45 makes provision for sale 
of s^tled property : Articles 46 to 52, inclusive^ 
^regard leases, except Articles 49 and 50, which 
r^ard limiting the duration and extent of a 
voluntary gift from a stranger, whether in the 
nature of a grant of the land, or of a charge 
upon it. The remaining articles apj^y only in- 
cidentally to the subject of settlements, and con- 
tain the doctrine of •* charges," and of " powers," 
which will, therefore, come under a separate 
consideration. 

It was to favour dispositions of property 
among members of a family, that the anciient 
law first relaxed from its rigour ; for this object 
an innovation on fee-simple was introduced in 
the shape of strict fees^ or fee teil^. The exist- 

* It is proposed for this estate to substitute a fee-simple, p, 243. 
with a proviso against alienation during a certain period : 
this would be open to the objection, that a substitute for a 
recogoised estate is {)roposed, which would introduce an 
anomaly into another recognised estate, viz. a fee simple, or 
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ing dispositions were found inapplicable td^t&<^ 
necessary provisions for families ; and, thererote, 
this new estate was introduced, which, being 
only applicable to these objects^ could not inter- 
fere with the general law in other cases. Gre^ 

uti. § 30.89. minuteness was applied in these limitations^;^ ih 
order to settle the expressions necessary for tfife 
several cases and combinations which Were inci- 
dent to this new form of disposition. The gift in 
frank-marriage was another species of disposi- 
tion only allowed between privies in blood : (h& 
estate was peculiarly favoured to meet the inteti- 

Litt. § 19, Ac. tion of the donor ; no services were payable till 
after the estate had descendeji^ through four gife- 

t ■■ *^ 

co.Liti.«i,6.iieratiohs; the fee passed without the wottl 
Ibid. "heirs;" the husband could not devise tlfe 
estate; and in many other points the interest atfd 
intention of the respective parties were special^ 
guarded. The estate in frank-marriage itdtb- 
duced the rule of hotchpot. The former gfft 

Litt. i 869. being an advancement, it was construed that tilie 
donee should not share with her bribers or sis- 
ters any gift made to them generally from the 
same donor, unless she would throw her former 
property into a common stock with that given to 

' *^ " the others; but if she did so, she could not be 

jabmAviJ^ eetatev.to wMch free alienation is indispenaiiible, and 
which quality k iatienched upo^ by the pro|K>9ed fyrvpt .oi 
f diflipoaition* in pther^^ respects, the existing law in tSe.^rp- 
posed enactments is not. materially altered. on th^ ,{trf ^ejat 
subject. 



^yepte^-from shaxing equally with them ; and 

SMch^ adyaocement did not prevent her taking 

under apy fUrther gift from the same donor, if 

.s^c|] giil were made in so special a manner that 

pear incon- 

ot: thuSj if 

;y, as being ibw. * 4 bt4. 

•ringing her 

was that of 
coparceners, or sisters, taking lands by descent. 
The joint property thus acquired was subject, in 

:inaiiy points, to rules distinct irom those of other , ^ 
joint estates. Thus, a rent-charge, being a thing 

iaga^st common right, was generally construed 
sbicdy.'and was extinguished by any alteration' 

tin the estate: it was "entire" and indivisible ;Co.Liti.i64fi. 
but in the case of ct^rceners, even a reijt- 
charge could be divided. Where rwt waa given ibid. it4 <■. 

tier equality of partition, to be raised (nit of. the 
poBtion of one ot more, where theira, in quantify ^^ 
or quality^ exceeded the other ; . th^r^ thpiigh ^e 
cent was not strictly a rent-service. (to, which 
akxie distress was incident* withwt e^ipress p^ 
vision), yet to this rent distress wa^ rqled to.be ibu. f su. 
incideat as of common right. Again, when con- ibid. ie4 ». 

* Tlu8 nile seems analogous to the ** custom of Londoa," 
Co. titt. 176 h, by which any prior gift from the testator, 
^ichconldbe &irl]rcoiisidered an advancement, precliid^ 
the donee from taldag under tiie devise. .' - 



46 

Co. Litt.164 6. veyances were made by livery, they might here be 
made by pared ; but when livery was not made, 
f . e. when the thing was in grant, ccmveyanoe by 
parol was not binding generally, yet in cases of 

Ibid. 173 a. copaiceners it was binding ; and livery was not' 
necessary in conveyance between parceners. But 
the diirf point, where the peculiar nature of this 
estate was visible, was, in making partition of 
the joint property. Without giving instances at 
length, it may be briefly observed, that the pro- 
in this case partook largely of the 
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co.Utt. 167 nature of a {Hivate adjustment by arbitration *, 
10911, 171a; subjcct to a few rules, for its better r^ulation, 
notes; &iimL of the uiost liberal and equitable construction. 
^' ^' How this riioold, in any instance, have been su- 
perseded by proeeedings in dther of the courts 
of law, must be matter of astonishment, and only 
exf^cable by the litigious dispositions of man* 
kind; however, the anciait rules being unre- 
pealed, it rests with parties to abide by them, 
or to be hampered by diancery commissions. A 
8A9wm.s. statute has been made tocompel parties to come 
to a partition ; but it is concurrent with, and not 
in abrogation cf, the ancient rules. 

* Pardtion, if equally made, bound parties, though under 
Ibid, i 257. disabilities (as infancy, coverture, &c.) at the time of par-- 

tition made. Re-entry was aUoved where the partition was 

unequally made; as where, to the younger sister, was 
Ibid. ^ 855. awarded lands in tail, to the elder lands in fee ; if the younger 

discontinued, her issue might enter on the other lands ; and 
Ibid, f 245. so in all cases of unequal partitions. If eldest sister made 

partition, she should choose her aliare alter all Ae others. 
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The ^bove observations will give a faint ideia. 
of the . peculiar minuteness and solicitude of the 
la,W9 in giving effect to dispositions of land to suit 
the conveniences of members of the same family. 
These rules are in many case& inserted in ex- 
pr^ terms in modern deeds of settlement, 
though they might come into effect without such 
express provision. They form the ground-work 
of '* family law:'' successive alterations in the 
state of civilization have introduced successive 
additions and improvements* These are of such 
extent^ that they can only be considered in por-> 
tions. The, three articles under consideration 
embcajce. '^ shifting and springing uses," being 
modifications of estates called for by (Jiianges in 
the situation of the objects of the conveyanees. 
These articles also embrace the rules*, in re- 
stricticm of successive estates' of a partial na*r 
ture> that they may not be limited to such an 
extent as to prevent the fee, or absolute property 
vesting for an. unreasonable length of time^ which 
would be contrary to tiie common good, as oppo- 
sing a perpetual bax to the energies of the pos- 
sessors, and limiting the capabilities of the pos- 
session in a manner foreign to every idea of 
improvement of the estate. The three articles, in 
question give barely the existing rules/ on the 

* A rule similar to that existing in this country against 
perpetuities, was introduced in France by ordinance, 1747. — 
Co. Litt. 191 o; Butler's note, VI. 7. - 
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above points of successive limitati(»s wit)uiij^]i|^ 
established bounds. Art. 45 prescribes a mode 
of sale, where the property is subject to Joint iijr 
terests: a trust is proposed to be vested £>r thU 
purpose in the Chairman of the Sessions ; thuis 
being in the nature of an *' active trust," is not 
repugnant to the previous articles of the Code j 
but such trusts being allowed, they should . bf 
left to the appointment of the donor, wha will b^ 
able to select persons in his confidence : or ttig 
ancient equitable modes, in the manner of aD.aiH 
bitration, might be allowed to be resoitedto i^ 
the absence of any positive appointment. Ana* 
ther subject of considerable extent and import 
ance is connected with the subject d family set^ 
tlements ; viz. the letting the land to lease by th(| 
parties in possession: this is comprised in, 4^1!^:; 
tjcles 46, 47, 48, 51 and 52. It may be ob- 
served that the rights incident to these chattel 
interests, though expressed generally in deedsji 
yet are in many cases existing rules of law, 
which would take effect without express men- 
tion*. Yet, whatever rules have, by experience^' 
been £)und necessary to be added in the shape of 
express stipulations, and which are of. a general 
nature, these ought certainly to be established as 
rules, without the necessity of their being ex> 
Messed in the deed ; and this would materially 

'1 . .... :, » . 4 

^ ^ Jls tl)a,t^Qf 6fUry,to view skie of premises^ which m al- 
lowed without express pr^yision.-;^^ Co. I^tU^RAla..^ ^ 
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aibi^a*eihe%'ngth, and cuttail^theexpehse.df 
rfifeicOTveyance. ^But care must be taken lest 
2Eh(^alie8 be ihtr6difeed into genieral rules by a 
lAe^'grfiat desife of curtailinent. tn the Articles 
firoer cohSfd^fation, it is disc proposed to annex 
Ifertain incidents to estates for life which happen 
tdbe Vested under a settlement. This would be^ 
ffifdflfectjtndld^gtwo classes of 'tenancies f6r life, 
jbkie'-^th advantages Far exceeding those ai the 
fttnef. T6 prevent, therefore, the classbs being 
cfcfhl^iifldcfjit wbiild be neciessary/ first, "to make 
fi^rUle/feTearly defining what is d ' ^ settlement/^ 
Md what'telatioh the parties should bear tb^ 
c&lchdthfer in such conveyances; otherwise every 
t&iliEtffBf' life wbiild contend he was enlftled td 
fiife ^^ctoliar privileges in which one class 6^ 
si^h tettihfits^kre iildulged*- ''^ 

* A short cfigrfession will be, perhaps, allowed, 
Ihiiucedby the Art. 52> which allbws long leases irt 
tfil^'i^s^ of mines. To prevent long t^rms tieiflg* 

' .*;4rl 48 ren^ard^ leases by mrparatsAi£iiks^¥BTHodi^B^ 
aixd the *' restrajniog" aad " enabling" st|iti^tp|r are ^<^PR-j 
mented on, ais ihducihg a •• rac'e'^ iaiid a *' l6tiery" the in- P. 958. 
kiiQbea^s life being put m contpirtitioa wiiA 'th^*^9h^pbcai 
tenn for which he is enabled to lease the^flebe^^ Tbe^rt^e 
wlAclf allows the alternative of a; tenn, or lives, is If j/alfl^OT 
1 <^Ge' general ,role, appltcal^e to,)3i«|iPC^/ln«^9^ 
tenants-in-J;ail: i^ is not, or was not, ynly in this point of 
gifahting' leases, but also in " iiscdminnance,^ aM' in 
^l^iii^M lflind^,th#| a fljmlljirity ^f^uf^r^rt;, we^ Im^kH 
protected. The interest of the lessee is, perhaps, best prp- 
vided for by a lease for a term; but that of the incumbent 
w'ill^bri'best constilfedf by aHb\^ing* him'tJb raise fis^ }kcovi^ 
uonuntesufate with lifsnife. • ' ^ * ' ■' ' '^' 
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set up, with an illusory provision '^ to mine, or 
quarry,'* it would be necessary the conveyaECQ 
should be made for a valuable consideration, and 
that to the full value of the fee-simple of the soiL 
A few authorities will be here adduced, and a 
few arguments hazarded as to the nature of thj^sf^ 
grants. ,t 

" An estate of freehold is a higher and greatef 
estate than a lease for years, though it be fpi; 
one thousand years or more, which never arc 
without suspicion of fraud," is an expression, ot 

Co. Litt. 46 o. Lord Coke on the subject. The inferior nature 
of these estates is also implied by many rules of 

Ibid, S81 a. law, — ^as, that livery after lease for years is simply, 
void, that terms never merge in each other, but 

Ibid, 278 6. all are allowed to subsist, though in the samq 
holding* : a lessee might enter by force of the 
lease after death of the lessor who had executed 

Ibid, $ 66. it, but not so a feoffee, or one claiming freehold^ 
after death of feoffor, before livery made by the^ 
Attorney intrusted with making it : also, a tenn^ 
might be made to commence in future^ not so an 
estate of freehold. The very essence of the an- 
cient feoffments was possession being received : 

♦ The doctrine of merger appears to have originated from 
the rule, that one person should not hold two distinct es- 
tates of freehold in the same land, in his own right, at the* 
same time : yet what could not exist " without suspicion of 
fraud," would not have been protected from the effect of 
merger ! therefore it would appear, that, at the date of the' 
Mle in question, long terms were not in practice. "^ ' 
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now^ these long terms, if they had no other effect, 
yet certainly have that of swallowing up the legal 
possession for the whole extent of the term. It 
would not, therefore, have been allowed that they 
should be exenipted, as in the above instances, 
if their effect upon the possession had been con- 
templated in the extent since allowed. Hence it 
follows that these long terms are evasions of the 
law — ^are estates which " are never without sus- 
picion of fraud/* 

One instance will be sufficient to shew the 
manner in which the law has been strained, to 
protect these interests*. ** Where a term is as- 2 Vent. 829. 
signed in trust for the person who is seized cfc. 10.J41/ 
the inheritance, and who is in possession, a fine 
levied by him will not destroy the term ; be- 
cause the owner of the inheritance is, in cases 
of this kind, tenant at will to his trustee.'* This 
case has an appearance of justice as to the 
preservation of the term, but the mode of effecting 
it is more questionable ; which construction is 
still more open to objection, when it is set up 
on? behalf of a termor levying fine after previously 
making a feoffment, and assigning the term» in 



* Whether such terms are protected against the effect of 
Recoveries, by 21 HenryVIU.,c.l5, may be perhaps question- 
able, a^ the preamble of the statute notices that the tenants,* 
objects of the statute,,*' pay great fUies for the incomes of 
such leases ;" and in § 3 it proceeds pn the idea of re?^ 
being paid by the termors, neither of which essentials are 
observed in the generality of long terms. 
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lite i M. Older to sain the fee. A tenancy ai wiB is.cm- 
Baifei's Boce. Btcd^ and derives its existence, merely fnm pn- 



Mesaiai^ OD the djsrontiimaiine of wliidi the ten- 
ancy is ai an end : thus, if the tenant asngn his 
estate to another, or if the lessor distrain for the 
co.Lm.sT*. teaU and ** imponnd the distress on the gioond 
letten at wiQ, the tenancy is determined;'* or 
eren if the lessor enter and cot down a tree^ it 
wonld appear^ theiefDte, that in the caae of *a 
termor assignii^ his term to a trustee, he hamsg 
parted with the entire possession, in ader ttat 
no act of his may afiect the tarm in possession, 
he cannot, contrary to his assignment, be oon- 
strued to have a possession ; and w&e sadh 
construction aDowed, the assignment wodd be 
of no avafl : therefore, haying no possession, he 
< caimot be t^fimt at wilL This convenieaoe of 

a GonstructiTe tenancy at wiS is analogous to 
the duMtn Ji * utthe will of the party, lAaGfa has 
been afafy shewn to hare little efficacy, and less 
justice. The ancient feoffinoit was, the jMMsnmi 
' of ^dielandinfeer the dissdsin was^ the ousts 
or dispossession, the conveyances acting by 
noiofieas transfi^rsf ci the possession were al- 



* See Lord lfBiiifidd»s jttd^ment^ m tiie esse irf^ TmTlbr, 
liei if iro crf Atkjm «l Hade 9ad Odios, 1 Burl SO, 

eked and c mw a Bnlwl on in Go. lilt. 330. h. Birtler's nole. 
t Tke leeson Mngmd (L^ $ a89>> vi^ one jeuolMbit 

«M bond bjr a leMe Wide hf tlie other, and sollif Ids 

dbaije on file bmd, was, Alt ^e lease opentod a BOlorms 

duflge of poBSOTuoB, Aednrg^ 
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lowed in their fall effect ; huX many of the ancient 
oQQY^yances having degenerated into mere names, 
the claiming for a mere formal writing the effect 
ijci a^se ancient aqts of conveyance, has met 
eifiith opposition from a high authority ; and in Co.Liu. sso b. 
boonformity with the spirit of the law, a continu- , * . ^ ^. ^ 
^ance in possession has been adjured as the 
^irriterion of ownership. But in opposition to the 
f sense of right and ancient law, which has di- 
^ rected the opinion alluded to, the ^' outstanding 
^ term" continues to have e£fect, though it is distinct 
.-ftom the actual beneficial possession. "A'doM^cg^T 
law, every term of years in a trustee is a term in 
(gross.'' Aud such construction is strictly fol- 
lowed in conveyances, by assigning the terms 
^by separate deeds from those containing the 
t limitations of the beneficial estates^ in order ibid. « i. 
c that the party beneficially entitled may not be 
^ opposed by the title of his trustee ; so that, in 
r effect, there are two legal titles existing at the 
) same time, which are, indeed, reduced to one, 
if the deed by which the term was assigned to 
\ the trustee be produced. Yet these terms are co.(.iu.29o«. 

. , ^ , . . >. Bulli^r'i note, 

said to be a restramt upon trusts, reference to $ is. 

courts of common law being compelled, by means ^ 

of the legal estate in the assignee of the term. 
' When such an intention can be frustrated by so 
>rf simple a device as the foregoing, this argument 
' in favour of outstanding terms will lose its forte. 

Upon the whole, what bas^ last preceded may not 
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be inocNisisteat with the doctrine laid down as fol-i 
lows, in support of these tennSy by Mr.Sugdea: 

susdeoi Veil- •< ^ |^piq {qx years, assigned to attend the in- 
heritanoe, ought not to be presumed to be sur- 
rendered, unless there has he&a an ^ijoymaifc 
incansUtent with the existence of the term, or some 
act done in order . to disavow the tenure under 
the termor, and to bar it as a oxitinuing int^est'* 
The benefidal owner, by a separate assignment 
of the term^ is enabled to enter court as the 
rightful and sole l^al proprietor : this at (»iGe 
appears to disavow " the . tenure under th^ 
termor ;*' and his continuance in possession by a 
distinct title, is *^ an enjoyment inconsistent with 
the existence of the term." In fine, if there 
are more owners than <xie, they must have a joint 
interest, but the termor is not assumed to have 
the shadow of an interest There may haye 
been an incumbrance on the estate, and to wj^ 
port the incumbrance the term might have bem 
created, but when the incumbrance was dis- 
charged the interest of the termor ceased: at 
most, he could be considered but as tenant at 
sufferance, whose estate would determine, imme- 
diately the rightful owner, exej'cised any act 
tending to dispossess the termor of the benefi,- 
cial possession. But in two out of three cases 
of trust-terms the beneficial ownership under the 

suffderi's ven- term was never in existence. If the trusts never 
arise, or if they become incapable of taking 
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e£^ct — ^in either of those two eases the term de- 
termines, without the termor having entered upon 
his estate ; and if the case arise, that the trusts 
are to be perfonned, and an actual entry to be 
made^ yet, on the performance, the estate of the 
termor ceases. A term for years, at the will of 
the lessor, bemg construed merely an estate at 
mil. It cannot be urged for a term, that it has an co.liu, 55 a. 
absolute and determinate duration, and that it 
can only expire by effluxion of time. It cannot 
be said, that a proviso of cesser on a certain act 
being done, or omitted, is less determinate^ than 
a proviso that the term shall cease at the will of 
the lessor. Therefore, if in the one case the 
term is construed an estate at will, in the other 
it ought to be construed an estate for the spe- 
cific purpose merely for which it was created. 
A judgment is a lien on the land^ and is, more- 
over, a lien given in a court of record ; yet upon 
" satisfaction being entered up," the land is im- 
mediately discharged of this lien : yet a term 
created by private contract, and often in favour 
of merely voluntary parties, is allowed to con- 
tinue in full effect^ after satisfactory fulfilment 
of the purposes of its creation*. 

* Au instance of the true application of an outstanding 
term may perhaps be adduced in the case of Wyndham and 
Others V, Lord Egremont, where Lord Chancellor Bat hurst 
decided, that a term should be: considered outstanding, to > . , ^, ..- 
protect a party's lien on the land Tor a sum he had paid in » •-<'•- 
.discharge of existing inGumi>Tancei', devplred to him with a 
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To return to the subject : it is to be remarked, 
ia conclusion, on this part of the Code, that the 
provisions in Articles 52, 53, 54, which annex 
to the respective estates of lessor and lessee mi 
others, the incidents generally contained in ex- 
press covenants and provisos in the deed, wcxdSt 
materially lighten the expenses of the lease, ai^! 
appear, therefore, adviseable, although it wiH 
often happen that the parties may insist updfi 
Some separate clauses being introduced of Ihcfit 
own device : also it may be urged, perhaps, thSt 
by a partial annexing of incidents (for all circuiii^ 
stances can scarcely be provided for) an objedtioii 
may be raised against some future introduction df 
express clauses (required, perhaps, by the nature 
of the contract), on the ground that they oppose 
the *' incidents'! essential to the estate*. ''^ 



partial estate in the land. See Co. Litt. 889 b» Butler^s 
note ; where the docti^ine is set forth. ** It is a mle ip. 
equity, that where a person, having a partial estate in land 
is entitled to a sum of money charged upon it, his rightr.to 
the money does not necessarily merge in the land, but he 
may keep it as a subsisting charge on- the estate ; and ia 
some cases, if he make no particular disposition of it at his 
decease, it goes to his personal representatives.*' It is to be 
observed, that in the case above cited, there was a term in 
being, which had been created to protect the ineambrance 
paid off by the holder of the particular estate, and therefore 
It was considered as subsisting for his benefit, but he would 
have had a lien on the land, as appears by the quotation, 
without a term : therefore, it is mot evident that there was a 
necessity for the protection by a satisfied term. 

* Several of th*i common forms express rights which are 
incident by the common law, or statute : that of entry to 
view repairs (Co. Litt. ^51 a.),^-that of distress for rent- 



57 



RENTS'-CHARGE. 






;^ 3Tbis subject is comprised in Articles 55, 56^ 
il^ 57, the first of which limits the grant by way 
of jeint-charge to a life in being ; the next intro- 
inpjes apportionment for part of a current quar- 
ter in which the grant is determined; the last 
makes distress and entry incident to estate of 
grantee of a rent-charge. The last is an amend- 
ment of the rule, that a '' rent-charge is against 
<;K)fiamon right,** and is one required by the great 
e^te^t of property protected in modern times by 
^uch grants, and it is already in the statute-bo<&: 
the apportionment also is equally just and requi^ 
iHte,; this being a *^ common form," will, by bein^ 
established into a rule of law, tend to shorten 
the deed of grants which will be undoubtedly an 
acquisition to the public. The limited dura- 
rtion of these charges, proposed above, is not sp 
obvious an inaprovement, since, where grants are 
made by parties having partial interests, the 
graiit can necessarily have no greater extent than 

* ■ ■ • 

arrears, extended even to rents seek, by 4 George II. c. 2St-r- 
may serve as instances. There are various equitable rul^s 
respecting estate of lessee ; as that lessor shall not both re- 
enter and resume the possession and likewise distrain (Co. 
Litt. 146 a., and Noy's Maxims, ninth edition, page 197); 
and if he re-enter, the rent ceases during his possession 
(Ibid. 165.) In equity there is no distinction held, wheth^er 
on re-entry the lessor retain possession till arrears are dis- 
charged, or whether he receive the accruing rents to.dis- 
ehaige arrears. Lessees being protected against feigned 
recoveries may be also adduced as an instance. 
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one commensurate with those interests : the rent- 
charge of a husband issuable out of his wife's 
freeholds, or leaseholds, determines with his life 
by the common law ; as do the grants of tenants 
in tail, and those of tenants for life : but the pro-* 
posed rule, in cases of parties having the fee^ is* 
a restraint upon alienation inconsistent with the' 
estate, and one which may be perhaps evaded* 
by joining in the grant of the rent a conveyance' 
of the land, by which the grant will be in the 
nature of a mortgage ; the grantee will enter on 
default, as he would have done had he merely a 
rent-charge, by virtue of the power of distress 
and entry made incident to the grant of a rent- 
charge*. 

* Though a rent-charge was, at common law, a rent 
" against common right,*' yet it was subject to a general 
equitable rule. Thus a parallel may be drawn between the 
rules regarding rents and those of right of common : in the 
case of rent-charge and common c^fpurtenanty a purchase 
of part of the land out of which the respective rights issued, 
caused an absolute merger of the rights ; but, in the case of 

Co.Litt 122a. common appendomi and rent-service, the rights were not 
merged by purchase of part ; but the right as to common 
was apportioned ; the rent- service remained entire. Escuage 
being ascertainable by '' quantity and rate," that is, being 
a pecuniary service, was apportioned, on purchase of part 

Litt. § 228. of the land. And the rule that a purchase of part should 
cause the rent-charge to merge, was tdken strictly, so that 
a descent of part of the land from the father would not cause 

Ibid. § 221. ^^6 merger of a rent-charge in the son. 
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PRINCIPAL CHARGES. 

These comprise mortgages ; the first enactment 
provides that the grantor shall be personally liable* 
On this it may be urged, that without the cove- 
nant to pay, interest in a mortgage-deed, being in 
the nature of a grant of a rent-charge, induces a utu $$ 219, 
personal liability by the general rule to that effect ^^' 
respecting rent-charges. The next enactment 
allows charges, for the purpose of portions for 
children, " to be paid either absolutely or even* 
tually, at any period not exceeding the majority 
of any issue," in existence, or conceived, at 
the death of the donor, or of any third per- 
sons^ who may actually have, or may acquire, 
life-interests in the land charged, either by prior 

■ 

title or under the same instrument. The portions BuUers Dote, 
are generally carried into effect by appointment, ^^■^'"*^^'** 
under a power which is not exempt from the 
general law of springing uses, as to the limita- 
tion of lives in being, and twenty-one years after- 
wards; but the new enactment extends the limi- 
tation to twenty-one years beyond that extreme 
period, viz. "to the majority of any issue in 
existence, or conceived, at the death of third per- 
sons, who may acquire life-interests under the 
same instrument." 

Article 60 is to supersede the existing rule of 
foreclosure by act of the party, and intrusting an 
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official person with ^ sale of Che land, out of which 

the principal sum and interest are to be cfi4- 

charged. At present there lies an appeal to tt^ 

cooteonMoit- Court of Chancerv for further time to pay tlib 

gages, b. 5. ^ '^ ^ 

«»p-*- mortgage-debt, which is generally allowed; and 
even after foreclosure and possession by the mctet- 
gagee for many years, the decree will be opened 
on special circumstances (any fraud on the part of 
mortgagee would be a sufficient reason for grant* 
ing the application) ; so that the party indebted 
has every opportunity afforded him to prevent the 
land going at an under value. The proposed 
enactment gives power of sale within six months ; 
this is the least time within which a foredosoib 
lean happ^i : we have seen above that the fore- 
closure may be opened, which has happened in 
one case after a possession of sixteen years by 
the mortgagee. A power of sale is not usually 
inserted in mortgage-deeds ; the conditions be- 
tween the parties fluctuating in respect to their 
■ rigour with the state of supply of the money- 
market : and when the scarcity of money is such 
that rigorous conditions could be insisted upon 
in the mortgage-deed, and these are forbidden by 
direct methods, the defect of power might per- 
haps be suppliied by the party through a collater!al 
security, as a bond to a very large amount, the 

* In Ireland, instead of praying a foreclosure, it is tht 
practice to pray a sale, and if there be a deficit, the mort- 
gagee has his remedy. — CofAe on Mortgages^ b. 5. cap. 4. 



Ibid. 
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<x)n^tionB of which being enforced might perha{)s 
produce a sale of the mortgaged estate, with a 
rgreater cderity than a. foreclosure may be ob- 
^talned. 

r Article 61 makes provision for levying arreai^ 
iof interest by distress. This is another instanqe 
tin the code of embodying the '\ common fon^g/' 
tor incidents to estates, created by invariable p^^p- 
irision expressed in the deed. The system of 
i" tacking*" a subsequ«it charge to his. prior 
.mortgage-dd3t, or gaining a. priority oyer a pre- 
ceding mortgagee, by getting in a charge prece- 
dent to tiiat of the prior mortgagee^ is ^brogat^ 
:Jbiy the ^ enactment in Article. 62. It may be ob- 
served, that this system depends upon another, 
that, of '^ constructive notice ;" and since Jthe 
^latter will be. overthrown by :the proposed 'mVf^ 
duction.of a general registry, the consequent. fiill 
of " .tacking'* is involved in it. 

. * An instance of the injoatice of this system is given by 
Mr. Humphreys (p. 44.) Two estates being subject to a 
; 'prior iHCuwbrance, the owner mortgaged both of them .to 
A., and then only mortgaged one of them to B. B., on fet- 
ing in the precedent charge on both estates, was allowed to 
hold both of .them againiBt A. Mr. Humj^reys (p. 46) -ob- 
jects to the rule, that a mortj^agor may tack a bond against 
^e heir or devisee, though he may not against the principal 
in his lifetime : this case will come under consideratioa in 
the cbapter of ^' Assets." 
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POWERS. 



Co.Litt.S42^6, 
note (IX. 8. 
Sugden on 
Powers>c.5. 
§8. 



Sugden on 
Powen ; 
and Co. Litt. 
349 6. 



Sugden on 
Powers, 
c. 5. $8. 

Strange ▼. 

Barnard, 

2 Brown's C.C. 

585, in Wat- 



Litt. $ 885. 



Powers, when executed, are considered merely 
as springing or shifting uses* : it is, therefore, in 
the mode of execution that a separate class of 
rules is principally to be looked for. The party 
having the power is either a mere stranger, who 
is to take no ben^cial interest under the power, 
which is therefore *^ simply collateral" to the 
land ; or he is to take an interest under the 
power, although he have hot any other interest 
in the land, or at least no interest in the land 
whidh can exist at the same time with the estate, 
to devolve to him on execution of the power,*— in 
this case the power is '^ collateral, or in gross :" 
or, thirdly, he may have an interest in the land, 
which may exist together with the estate, to 
devolve to him under the power, which is now 
" appendant*' to the land. With regard to the 
instrument by which powers are executed, this 
may be a mere note in writing, if not other- 
wise provided in the deed creating the power ; 
where it is provided in the deed that the execu- 
tion of the power must be by " writing under 
seal ;" a writing on *' stamped paper, without 

* With regard to subsequent estates in remainder, yest^ 
ing *' sub-modoy** this may be compared to the estate given 
to two in joint tenancy, with remainder to one in fee, in 
which case, if the tenant in fee die first, his fee«estate vests, 
subject and waiting for the determination of the estate for 
life in the other. 
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seal," has been allowed in some instances ; but, kin^« Convey. 
generally, a rigid observance of the mode of "'^^' 
execution pointed out in the deed creating the 
power has been enforced by the courts, which 
has had results of ai nature which have called 
forth objection. Perhaps, since the rules on this 
head are now well determined, and the spirit of 
the courts is rather towards relaxing than the 
contrary^ it may be too late now to call for a less 
strict construction on this head : this strictness of 
construction, it is, however, to be observed, is 
carried throughout as originajking from the nature 
of a power ; for instance^ it is an invariable rule, 
that where a party has died without executing 

• 

his power, the courts of Equity will not interfere sugden on 
to support the power forfeited at law. Whether § s. 
it were the intention of the donor of the power 
that those in remainder should take advantage of 
any casualty preventing the execution of the 
power— whether such non-execution is only an 
instance of Uie general rule of ** lapse" by death 
(or at least a rule in strict analogy to that of 
** lapse*') > is left to the consideration of the 
reader. But it would be, perhaps, necessary to 
settle the general rule affecting both these cases 
of powers, before either of them can be fully de- 
cided upon. It is to be observed, however, that sagden on 

. Power8,c. 5. 

the above rule has had an equitable construction, §3. 
and therefore it has not been allowed to include Hargmve's 
in it the case of a joint executor dying before 
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jsxecution of a power, nor to any cag^ o£ joint 
donees, where the power can be constni^ to 
be coupled with a trust Non-execution is ^i^ed 
in the case of an insolvent whose assigneefibSK 
empowered to execute all powers granted tOsik» 
58G«o. 111. c. insolvent, for the purpose of getting in the 

109. 4XXVI. 

estate. • j 

Another objecticxi is made re^)ecting thb 

powers* ^'appendant/' and '^collateral, oxiP{ 

gross/' being barred by an act not. comndttedl 

with that intention. . But this case does not exisH 

Sogden on to an Unlimited extent, the power being oafy 

M. ' affected to the extent intended in such act of the 

party, which equitable rule is one of early date 

J Co. utt. and acknowledged authority. 

To conclude, two other objections are brought, 
the one in the case of an appointment of part, 
where the appointee is allowed also a share in 
the residue unappointed ; the other in the case 
of a power of distribution at the discretion of the 
party, where he is allowed to make an appoint- 
ment of the whole to one of the objects, exclusive . 
of the rest. The above two points of objection 
aire severaDy provided against in the code. The [ 

* A power *^ BiRmly collateral" is not barred, eyen by . 
feoffment or fine of the party. See Co. Litt. 348 6. not^, 
§ S. and 887 a. Also, Sugden on Powers, c. ]. $ 5* 

t. *^ If the grantor of an estate, having a power of revo- 
cation^ make a feoffinent m fee, or levy a fine (of pan), - 
thtt. doth eztin^ish his power only as to that part, bat if 
it im fnade or levied) of the whole the power is exti]|<- • 
gttished." - -' ** 



>V *V 



m 

iCbl^treobsief^aticns upon ibem are tiot calcutaEted 
td ^mdyze <iistinctly the different shades of those 
bfa^oottons ; and it would be still more presump- 
t(kHi8 Co attempt to give an idea of what is the. 
^kct amomit of the omissions, in the proposed 
dddor on this extensive subject: the system has 
been so elaborately displayed by the learned of 
&& profession^ that a comparison of the pro- 
posed enactments, with the existing rules, as 
fetid down in the treatises on the subject, must 
be i^sorted to, to obtain grounds for forming an 



WARRANTY. 
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The warranty of an article sold inducing a re- 

* 

fi^oration of the identical thing, or its value to. 
the party, if evicted, is a doctrine which appears 
K)unded on justice; and yet, in regard to the, 
transfers of land, it does not prevail in its full 
extent. The adoption of the principle by the 
civil law, and rejection by our common law, has; 
been commented upon, and the reason of the dif-CoXktiof 
ference shown to be grounded in the maxim of 
law, ** caveat emptor/* On the one hand, per- 
hajps, an unlimited right of reclaim an evLttidn 



?' la the Appendix, Precedent No. 3 is given as ** an ex- 
ample of powers in their amended state:"; "with tke exo^«* 
tion of the point of formalities on exetution^/it does not 
appear-to differ matt rially from a Crrant of ^owers^ accord^ 
iipig to present pcactioe. 
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would give rise to cdlusion, to produce a plau- 
sible eviction ; and at the same time be allowing 
an unwarrantable abuse of the power obtained 
by possession of the title-deeds ; and, on the 
other hand, the rule of '' caveat emptor/' being 
equitably construed, and not extended to cases 
sugden's ven- of deccU and frauduletU conceedment by the veaa- 
co.Litt. 884a. dor, is One which facilitates dealings^ while the 
purchaser at the same time has a partial protec 
tion in the personal responsibility of his attorney 
employed in looking up the title. It is also to 
be observed in favour of the existing rule, thait 
sugden'a Ven- the purchascr has the right of resorting to former 
parties who may have engaged on previous 
alienations for protection of Uie title ; and fur- 
ther^ that the sale of pretended titles is void by 
statute (32 Henry VIII. c. 9.) 

It appears to be from a balancing the interests 
of the several parties that the present rules have 
been established. For instance, though in cases 
of a common tenancy with personal relationship, 
the deeds are considered as much a common pro- 
perty as the land, yet this right is not applicable 
I ves. Sen. whcrc onc party has merely a rent-charge on the 
188/ cited in ' ostatc, Other wisc an inconsiderable legacy might 
Uwyer/' v. 5. givo the mcaus of the testator's heir being ousted 

08 

of his property on some point of objection which 
could never have been raised had the title-deeds 
ripmained in his possession* It seems also esta- 
bUshed, that where a party retains title-deeda 
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affeoting other property besides that OTer which 
his interest extends, on his parting with his land^ 
and with it the title-deed«, the possessor of the 
dlhe^ property cannot compel production of the 
title-deedis from the new purchaser^ although he 
b^ve a GOYenant for their production on the part 
of the person who conveyed to the new purchaser. 
This ease maintains itself on the ground of the 
new posses^sor of the deeds not being affected 
with notice of the covenant between his vendor 
and the party claiming the production : an easy « pjopeny 
remedy is suggested for this want of notice, viz*, ^^^^/ ^' ^* 
that a memorandum of the covenant should be 
indorsed on the deed of conveyance to the new 
possessor; or, perhaps, an indorse on the title- 
deeds themselves, at the time of the conveyance 
to the claimant, would be as effective. If the 
rule of non-production rests on merely technical 
points, its abrogation would be a matter of jus- 
tice ; but this does not appear to be the case, 
although it may happen that parties lose their 
right for want of electing their proper remedy : the 
rule of ca'oeat emptor appears certainly applicable 
to a case where the very groundwork of his pur- 
chase is concerned ; and it appears that where 
his iiiletest is of any extent, he will have had a 
remedy handed down to him with his purchase, 
if at that time he took care to render it available 
by proper covenants. In conclusion, it appears, 
that a diversity of interests attaching on the same 

F 2 
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land, some of them may not need the protectioa 
afforded by the liberty of inspection of the title- 
deeds, while sudi liberty mi^t lead to abuse, 
and be prejudicial to the owner of moie exten- 
sive interests in the property : at the same time? 
it appears, that where a party has sudi an in- 
terest in the land as to invc^ve an interest in the 
title-deeds, he can, in all cases, obtain their pn>- 
duction by binding his vendor in proper cove- 
See sogden'i nants. The contrary extreme of a general war- 
4 6; Butler's' Hinty, and unlimited interest, and ri^t of in- 
384 <i.;'aiid ' specticxi of the title-deeds, is that which is advo- 
^^""^o^^ cated in the provisions of the code on that sub- 



IB" 



LMwjetjffpJBS, • 



&c. 



ject*. 



* The ancient right of warranty heing acknowledged to 

be extinct (see the Code, p. 67), it could hardly be worth 

while to iirtrodiice the- objection of Chief Justice Vanghan, 

** that it was an extraction out of men's brains ;" and it may 

be incidentally observed, that his objection does not seem 

directed against the doctrine of warranty, but against the 

method in which it was treated in a particular work. (See 

the quotation in Note, Co. litt. 384 a.) The doctrine of 

Gilb. Ten. pp. warranty is explained as a method resorted to for the quiet 

141^ Ac. of estates in times of turbulency and violence ; and the 

efficacy, in this r^ard, of collateral warranty is pointed 

out. llie doctrine gradually disappeared ; after the statute 

Co.Litt.384a. ^^ Quz^ Emj^ores^ an im^ed general warranty on each 

Bote. alienation ceased, the statute of Gloucester cut it off fixxn 

tenancy by curtesy, in conveyances operating by the word 

Ibid. " gnuit;" and in leases for years, the general warranty was 

restrained by express covenants for limited warranty. — 

(See Butler*s note, Co. litt. 384 a.) 
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COMPULSORY ALIENATION*— RIGHTS OF 
CREDITORS, irUer vivos. 

The proposed enactment on this head (Art. 
80)^ does not introduce any alteration in the 
existing law. The subject of the enactment is 
the' process on a judgment or recognizance: 
real property of every description, even that sugden. ven- 
• acquired after judgment entered up, is at present °"' ^' 
boand by it : . this effect is retained, and this 
alone is expressed in the enactment, the remain-r 
der . of which is taken up with the mode and 
order of process. It is said, in the commentary, 
that the subjecting personal property of every 
description, including choses in action, to the 
above process, is alluded to in the enactment. 
This would afford subject for some observation. 
It may perhaps be urged against such an inno- 
vation (which is virtually opposed by the wording 

* The three preceding articles regarded joint proprietors ; 
the subject, however, having occurred before in these obser- 
vations, when the. minuteness and equity of the ancient law 
(as shewn in Littleton's Tenures) was pointed out, further 
comment' would, perhaps, be superfluous. The doctrine of 
^* survivorship'' proposed to be annulled, is already in part 
abrogated by the compulsory alienation by statute ; and in 
some cases, as the joint purchase of a horse or other indi- 
vi sable subject of purchase, an implied right of survivor- 
ship, unless there is a stipulation to the contrary, seems in- 
cident to the bargain : a^t the same time it \s not intended 
to defend the Chancery Commissions, in their mode of par- 
tition, or rather, the assumption of jurisdiction, in that 
instance, appears not very defensible nor necessary, consi- 
dering the equitable rules of partition at common law of 
ancient date still in existence. 
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of Stat. Frauds, $ 10), that the writs and process 

in this case take effect by changing the posses- 

siat. 29. Carl, sion ; and therefore that things merely in action, 

II., c. 3.^4. ^^^ ^^^ jjj possession, cannot fall within the 

operation of such writs* : also, tbi9 remedy is 

in the nature of seizure for a forfeiture, which 

is construed not to be due till execution entered 

co.jatt8isa.up (for which reason a tender of money pre^ 

Btttler'i Note. ^ '' ^ 

viously is no satisfaction), and therefore does not « 
appear of a nature sufficiently summary to attach 
to so transitory a property as that merely in action. 
However, the broad question is not whether a 
certain description of property shall be attachable 
under a certain class of writs, but it is whether 
the rights of creditors of every description shall 
attach upon the land. In Scotland, such a right 
is allowed, and equity seems to lie on the side 
of its universal introduction. It may be said, 
indeed, that land in Scotland is of smaller value 
generally than in England, and that landed pro- 
prietors there are more generally engaged in 
trade there than here ; and that here, when 
landholders are engaged in trade, their real pro- 
perty is generally liable ; and the body of the 
debtor being liable for the debti it will not ofl^a 
occur that he will at such a price exclude the 
claimsi of his creditor from hrs real property. In 
conclusion, the broad distinction in this country 

* I^erhaps this is the reason why a mere equity of rfs- 
demption is not extendible. 
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between real property and that subject to com- 
mercial speculation, may have induced the dis- 
tinction of debts affecting the land with a lien, 
and those not so affecting it : the other order of 
distinction of claims of creditors, by which they 
are prevented from taking into execution property 
which is in action and not in possession^ is one 
which appears open to the objection of being 
^ a ooM^s omissus^ in consequence of the inconsi- 
derable quantity of property of the nature in 
question, at the date of the special remedy pro- 
vided by the methods of judgment and recogni- 
zance. 

ASSETS of the Deceased. 

The enactments proposed on this head (Arts. 
81-83) chiefly regard the simplifying the classes 
of assets : there can be, perhaps, little objection 
on this head ; the more material point is the 
arrangement of the claims of parties on the 
estate of the deceased. The complexity of the 
existing law on this head is complained of, but 
it may appear that this complexity originates 
from the variety of the subject matter: thus, 
there are at least six classes of claimants — spe- 
cialty creditors, simple-contract creditors, special 
legatees, the legatees not special, devisees, and 
the heir ; their respective rights must be com- 
pared, in a division of the property, and if each 
be compared with each, in pairs, there will be 
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formed Jifteen combinations, inducing as nrnnif 
dasses of rules and distinctions. 
Co Lit. 191a. The great objection, however, ife, that ** for 
note, VI. . ^^^ ancestM's debts by simple contract, in oppo*- 
sition to the Roman law, and to the most obvious 
principles of natural justice, tlie heir still re^ 
mains not liable." This is, in some measure, 
remedied by the law against ^' Fraudulent De^ 
vises," and when assets are ^^ marshalled," the^ 
claims of simide-contract debtors attach td th^ 
land ; and it is admitted by Mr. Humphreys 
'' that a simple-contract debtor seldom fails to 
p. 29]. establish (I do not say to receive) his debt against 
the real estate. " However, it certainly appears 
one of the first principles of justice, that the ex-^^ 
elusion of any class of creditors from their re- 
medy out of any part of the estate of their de- 
ceased creditor, should be removed, and their* 
admission be made immediate and direct in the 
• ^ order of their claims. 



LIMITATION OP TIME. 

Arts. 81-87. In rcspcct to a bar by limitation of time, the 
alteration proposed is, that twenty-five year& 
should be the period ; the clauses respecting 
** disabilities" (with the exception of tenancy 
for a term being rejected) are the same as those 
in existence. 

»ugden'» Let- It has been elsewhere observed, that there is no 

ter. 
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r^£y3on wby a bar should be effected by five 
years' possession, under a fine ; and by twenty 
years, under other assurances. No notice ap- 
pe^6 to be taken of the extended limitation of 
fii:jKty years in the case of real actions : these, 
however, having given way to acticms by ejectr 
nient, which are subject to the bar by twenty 
years' possession, there is, perhaps, little reason 
to notice the distinction. The present period of 
twenty years forming a prescription, has been 
cqpiedi it may be observed, in the equitable 
rule of presuming a foreclosure of a mortgage 
by such a period of possession by the mortgagee. 
The ancient rule of warranty induced a term of 
prescription, whidi was commensurate with the 
life of the warrantor ; the rule of a descent cast 
toUing entry y in a similar way, gave a prescrip- 
tion, by the uninterrupted possession of the 
disseisor during his life* It may be hereupon 
remarked, that the term given as the alternative ss Hen. viii. 
for a life in the case of leases by parties having 
only a life-interest in the land is twenty-one 
years : so that by making this specific term of 
years a prescription for title to the land, an 
analogy and uniformity seems preserved through- 
out the law on this subject*. 

* By the laws of the Twelve Tables, at Rome, two years 
formed a prescription of land — one for personalty. Diodor. 
^iculus, ap. Butler's note, Co. Litt. 325 a. 
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ACTIVE TRUSTS. 



All " merely formal" trusts being disallowed 
by the *' Code," the title of this chapter, there- 
fore, includes all that are to remain of the classes 
of trusts. The most material alteration intfo-f 
duced, is that of annexing, as incident to the 
estate of the trustee, that his receipt shall be ^a^ 
complete discharge to persons treating with the 
trust-property ; tjiis enactment bemg one of the 
special provisions or "common forms" of assu- 
rances creating trusts. Another material altera^ 
tion is the giving the power of new appointment, 
on the death of any trustee, to the chairman of 
the Quarter Sessions : this, as was before ob- 
served, is making that official person a trustee, 
while he is perfectly a stranger to the parties 
involved in the trust. The surviving trustee 
appears a more fit person to elect the new party to 
the trust, and, in cases of disabilities of trustees 
by infancy, lunacy, &x., a remedy has been 
already provided by statute. The embodying of 
" common forms *' into statutory provisions can- 
not generally be objectionable ; that respecting 
the trustee's receipts not being discharges, 
unless by express stipulation, appears to have 
an analogy to the old rule, — ^that if my servant, 
Noy's Max. accustomcd to Sell for me, should gim envoy the 
property, the receiver shall be personally liable 
to me. The trustee may be argued to be in the 



Ed. 9, p. 218. 
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nature of one appointed to sell, and notice of his 
office is contained in the deed ; so that a party 
taking from him is, in part^ involved in the 
trust. 

The concluding Article (92) enacting, that, on 
the new appointment of a trustee, the estate 
shall rest in him vdrtute officii, without further 
conveyance, appears a measure that cannot 
admit of objection^ since the speedy vesting of 
the estate in the party, who has the confidence 
of the appointor, seems the great object of the 
^pointment. 

REGISTRATION. 

It is generally allowed, the statute of enroll- co. Lit. 48 a. 
ment of bargain and sale was intended to induce ibid. «9o 6. 
a general registry ; and it has been shown that on ^^^' 
this eflPect being frustrated by the introduction 
of ^* lease and release,*' a variety of statutes have 
been made from time to time, with the sole pur- 
pose of curbing secret conveyances : the evil in- 
tended to be provided against still exists to a great 
degree, and the only efiectual restraint has been 
frequently pointed out in a general registry. It 
is true the measure has been opposed by per- 
sons of the highest legal character*; but the 



* Mr. Sugden (in his letter to Mr. Humphreys) argues 
against ^^ a little negligence" being made a ground of void- 
ance of a deed ; but it may be argued as a case of '^ crassa 
negligentia," to omit so simple an act when it shall have 



76 

objections to k have never bwn broug|ii forntadd 
in a direct shape. To proceed with the eomsA*- 
flients proposed. First, ntf ufmsgittend deeds 
shall bt void: this is Uie necessary granBdwoik a£ 
a general registration. The local aets infi>re^i 
Bedford V. hftve been frustrated by the intiodiicticm of notitm^ 
9 Eq.ca. Abr. direct or constructive being admitted in favour of 
^ unregistered deeds : the very contrary is set 

Co. Lit 290 6. forth in the laws of France^, imposing the neces-^ 
sity of registry oa all deeds ; and the mere vsA^ 
lity to which our register acts have been re*^ 
duced by a contrary doctrine^ is a practical proof 
of the necessity of the establishment of this in- . 
Art. 95. troductory rule. Wills are also to be registered * 
in the county : this appears a necessary-provi-^ 
sion to prevent parties b^ng oppressed with the • 
needless expense of traversing the kingdom, in 
order to make a reference in the repositaries of 
the Consistory Courts at Doctors' Commons.' 
Arts. 97 & 98. Recognizances and agreements are severally ^ 
to be subjects of registry in the county, 

been enacted as a legal requisite for the perfection of a 
deed. 

♦ So early a law as an ordonnancfe of Henry II., intro* 
duced in France the necessity of public registry ; the same 
principle, " after taking the sentiments of every parliament 
in the kingdom upon forty-five different questions proposed 
to them on the subject," was framed into a law by the . 
Chancellor d'Aguesseau, and fixed by the states of the 
realm : the ^inciple is since received inta the Code Napo-r 
leon,--" the want of transcription on the register cannot b^. 
suppli^ by -any hotice,"^ T)eing one of its express ensfct- 
ments. ^§e JButler's note, § xiiif to Co. Litt. S90 b, -. r - - 
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«liiohi<8)eM»)aisd malierialf to the public conve- 
nitsiice* :•?'' ? 

'A Hie eaaotaient respecting the registry of pedi^ 
greeb does not seem so essentially necessary; as 
th^pedigrde itself is not sm original doGument^' 
hull J is iitsvdf jeridence of» and composed from^ '^ 

mgisters: ^ »? 

teThe concluding >' enactniisnts regarding cifkAy^Avta. 99 to 
tbe> mode of the registration,- might be, perhaps>^ ' ^ 

accused of unnecessary prolixity : it being de- 
tennined^ on the existing local acts, that the only sudden's veB. 
essm^ial points to be registered are the datey^y'^'^"^^' 
parties^ situation of the property, and names and 
description of the witnesses, — in conformity to 
this opinion, the nine several enactments might be 
reduced to one. The exception of leases is in 
cpnfoniuty with the existing laws ; the notorious 
act of possession and enjoyment of the profits 
being> perhaps, considered sufficient notice of 
the tenancy. Pediaps there was a necessity of 
introducing an ^lactment speeifying crown debts, 
as the want of notice of these liens on the pro- 
perty was shown by Mr. Humphreys, in a former p. sst. 
part of his code, to be an evil severely felt, aiid 
requiring counteraction. In conclusion^ the sim- 
ple form of the registry must necessarily remove 
the objection, that^ by establishing a book of 
public reference respecting landed property, the 
estates of individuals will be unnecessarily ex- 
posed. This being the principal objection that 
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has transpirad on the siibjeci, it does not appear 
that a subject cf such vital importance, and one 
iducfa is only prerented being carried into eflfect 
by a fiaud on the statute-book, an evaaun of its 
express proTisions, should be ddayed, to the 
ml prejudice of all land-proprietors, in the 
maintainance of litigation and ccHifusion of their 



THE END. 
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